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Summary of Facts and Subm ssi ons

2877.D

The appellant is proprietor of European patent

No. 0 502 697 which was granted with 10 clains in
response to European patent application

No. 92 301 815.4. Cains 1, 2 and 4 of the application
as originally filed and the patent as granted were

wor ded as foll ows:

"1l. A chocolate the oil ingredient of which conprises
10-80 wt % of di-saturated nono-unsaturated
gl ycerides and 20-90 wt % of di-unsaturated nono-
saturated gl ycerides plus tri-unsaturated
gl ycerides, at |least 35 wm % of said di-saturated
nono- unsat ur at ed gl yceri des bei ng di-saturated
nono- | i nol eat e.

2. A chocolate as clained in claim1l wherein the oi
i ngredi ent conprises 30-80 w % of di-saturated
nono- unsat urated gl ycerides, 20-70 wt % of di -
unsat urated nono-saturated gl ycerides plus tri-
unsaturated glycerides, and 0-6 Wt % of tri-
saturated glycerides, at |east 35 wt% of said di-
sat urated nono-unsaturated gl ycerides being di-
sat urated nono-1inol eate.

4. A chocolate as clained in claim1l wherein the oi
i ngredi ent conprises 10-70 w % of di-saturated
nono- unsat urated gl ycerides, 30-90 wt % of di -
unsat urated nono-saturated gl ycerides plus tri-
unsaturated glycerides, and 40 wt%or |ess of tri-
saturated glycerides, at |east 35 wt% of said di-
sat urated nono-unsaturated gl ycerides being di-
saturated nono-1linoleate, the softening or nelting
poi nt of the chocolate oily conponents being 27°C
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or lower."

The respondent filed notice of opposition requesting
revocation in full of the European patent pursuant to
Article 100(a) EPC on the grounds of |ack of novelty
and inventive step. These grounds for opposition were
supported by the follow ng citations:

(1) N V. Lovegren, MS. Gay, RO Feuge, "Sharp-
Melting Fat Fractions from Cottonseed G 1", J. of
the Arerican G| Chem sts' Society, vol. 50, My
1973, pp. 129-131,

(2) US-A-3 431 116.

In addition to the above citations submtted by the
respondent, the appellant relied in the course of the
opposi ti on and subsequent appeal proceedings on the
foll ow ng publication:

(3) R O Feuge, Betty B. Gajee, N V. Lovegren, "Cocoo
Butter-like Fats from Fractionated Cottonseed Q|
| . Preparation", J. of the American G| Chem sts
Society, vol. 50, February 1973, pp. 50-52.

The opposition division revoked the European patent
under Article 102(1) EPC for lack of inventive step.

There was, in the opinion of the opposition division,
only a mnor difference between the lower limt of

20 wt% of SU, plus U; in the oil ingredient of the
chocolate clainmed in claiml of the patent in suit in
conparison with the cal cul ated proportion of 19.1% SU,
in the stearine fraction designated as fat GSin (1).
Wth reference to this mnor difference in the
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conposition of the oil ingredients and the suggestion
in (1) of using the stearine fraction, ie fat CGS, for
enrobi ng frozen confections due to its satisfactory

fl exing characteristics, the opposition division

consi dered that the chocol ate according to claiml
nerely represented an obvious alternative to the cited
state of the art.

The appel | ant | odged an appeal agai nst the decision of
t he opposition division. In the statement setting out

t he grounds of appeal it requested unconditionally that
the patent be maintained in anended formon the basis
of an amended set of clains 1 to 8 and a
consequential |y amended description, both submtted
together with the statenent setting out the grounds of
appeal . The anended cl ainms read as foll ows:

"1l. "A chocolate the oil ingredient of which conprises
40- 80 wt % of di-saturated nono-unsat urat ed
gl ycerides and 20-60 wt % of di-unsaturated nono-
saturated gl ycerides plus tri-unsaturated
gl ycerides, and 1-4 wt% of trisaturated
gl ycerides, at |least 40 wm % of said di-saturated
nono- unsat ur at ed gl yceri des bei ng di-saturated
nono- | i nol eat e.

2. Use of a chocolate as clained in claim1l for
nmoul di ng at room t enper at ur e.

3. A chocol ate the oil ingredient of which conprises
10-70 wt % of di-saturated nono-unsaturated
gl ycerides, 30-90 wt % of di-unsaturated nono-
saturated gl ycerides plus tri-unsaturated
gl ycerides, and 40 wt% or |ess of trisaturated
gl ycerides, at least 35 wm % of said di-saturated
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nono- unsat ur at ed gl yceri des bei ng di-saturated
nmono-| i nol eate, the softening or nelting point of
t he chocolate oily conponents being 27°C or | ower.

4. Use of a chocolate as claimed in claim3 in frozen
desserts.
5. A chocolate as clained in claim1 which has a

sheet-1i ke shape.

6. A net hod for the production of a chocol ate-
utilizing food conprising the steps of supplying a
chocol ate according to claim1 together with an
internal food material to an encrusting nachi ne
and thereby wapping up the internal food materi al
in the chocol ate.

7. A frozen dessert having a surface which is coated
with a chocolate as clained in claim3.

8. A frozen dessert conprising a chocol ate as cl ai ned
in claim3 as a center piece."

In the appeal statenent, the appellant submtted that
the patent in suit as anended presented two i ndependent
clainms, nanely clains 1 and 3, which reflected the tw
aspects of the invention which were already clearly
descri bed and explained in the description of the
application as originally filed and the patent as
granted. Specifically, the first aspect of the

i nvention which was now defined in claim1 provided a
solution to the problem of obtaining a chocol ate having
sui tabl e nmoul di ng properties, with flexibility and
shape retention at around room tenperature together
with a satisfactory nmouth feel. The problem of the
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prior art which was solved by the second aspect of the
i nvention, was that of providing a chocol ate whi ch was
suitabl e for making frozen desserts and which had
neverthel ess both a satisfactory short cooling (drying)
time together with satisfactory nouth feel and
appropriate softening or nelting point.

The Exanpl es and Conparative Exanpl es which were
identified in the decision under appeal as being
unsui tabl e for solving the problens posed fell now
Wi t hout exception outside the scope of the anended
clainms presently on file.

The appel |l ant further contended that in the decision
under appeal the opposition division only considered
claiml as it then stood, but did not consider clains 2
and 4, the subject-matter of which was now presented in
i ndependent clains 1 and 3 respectively. G tation (1)
addressed neither of the particular sets of problens in
the prior art to be solved by the clained invention and
gave no teaching or guidance to the skilled person
which would | ead either to claiml or claim3 as now
present ed.

Inits reply to the statenent setting out the grounds
of appeal, the respondent objected that the chocol ate
conposition of Conparative Exanple 5(b) was still
covered by claim3 as nowon file. It essentially
argued that, as the data given in Table 2 had shown,

t he conposition of Conparative Exanple 5(b) did not
solidify and that such a non-crystallising conposition
coul d not reasonably solve the problens as indicated in
Tabl e 4. The respondent concl uded therefromthat
claim3 as anended still covered chocol ate conpositions
whi ch did not solve the problens as indicated to be
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sol ved by these conpositions and that the subject-
matter of claim3 was accordingly still not inventive.

VIII. Inits reply to the respondent's objection, the
appel lant submtted inits letter dated 5 May 1998 t hat
Tabl e 2 of the patent specification illustrated and
supported the scope of claim1l. Al though the respondent
had argued that the conposition of Conparative
Exanpl e 5(b) did not solidify, Table 2 illustrated
whet her the conposition solidified as chocol ate upon
cooling to 5°C or not. On the other hand, Table 4 of
the specification illustrated and supported the scope
of claim 3. The chocol ate conpositions shown in Table 4
were used as the coating of ice creamand the drying
time was nmeasured. Since ice creamwas frozen, the
conposi tion of Conparative Exanple 5(b), which was
covered by present claim3, was cooled to a much | ower
tenperature than 5°C and was thus solidified. The
appel I ant concl uded therefromthat the respondent had
overl ooked this difference in cooling tenperature.

I X. A copy of the appellant's |letter nentioned above was
sent to the respondent by registered |letter posted on
13 May 1998. No reply or coments to the appellant's
subm ssi ons nenti oned above were received fromthe
respondent.

X. By a board's comunication dated 15 April 2002, the
rapporteur drew the appellant's attention to the fact
that the anmendnents effected to the clains after grant
enphasi sed a problemof clarity, since the proportions
given for the individual conponents of the oi
i ngredi ents of the chocol ate products clainmed in
claims 1 and 3 as anended added up to a total of nore
than 100% The applicant was further infornmed that,

2877.D Y A
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according to the consistent case | aw of the Boards of
Appeal (see eg T 2/80, Q) EPO 1981, 431; T 13/83, QJ
EPO 1984, 428) a claimfor a m xture consisting of at

| east two conponents or for a conposition containing
such a m xture does not satisfy the requirenents |aid
down in Article 84 EPCif the proportions given for the
conponents do not add up to the requisite total (100%
in the case of percentages) for each m xture cl ai ned.

Wth its reply to the board's communi cation, filed by
faxed letter on 17 June 2002, the appellant submtted
an anended set of claims 1 to 8. Current independent
claims 1 and 3 read as foll ows:

"1l. "A chocolate the oil ingredient of which conprises
at least 40 w % of di-saturated nono-unsaturated
gl ycerides at |east 20 wt % of di-unsaturated nono-
saturated gl ycerides plus tri-unsaturated
gl ycerides, and 1-4 wt% of trisaturated
gl ycerides, at |least 40 wm % of said di-saturated
nmono- unsat ur at ed gl yceri des bei ng di-saturated
nono- | i nol eat e.

3. A chocol ate the oil ingredient of which conprises

at least 10 w % of di-saturated nono-unsaturated
gl ycerides, at |east 30 wt % of di-unsaturated
nono- saturated gl ycerides plus tri-unsaturated

gl ycerides, and 40 wt% or |ess of trisaturated

gl ycerides, at least 35 wm % of said di-saturated
nmono- unsat ur at ed gl yceri des bei ng di-saturated
nmono-| i nol eate, the softening or nelting point of
t he chocol ate oily conponents being 27°C or

| oner. "

Clains 2, 4, 5 and 6 to 8 in the current set of
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clains are identical with the correspondi ng clains
filed together with the statenent setting out the
grounds of appeal (see paragraph V above).

A copy of the appellant's reply filed on 17 June 2002
to the board' s conmmunication of 15 April 2002 was sent
by the appellant on 17 June 2002 directly to the
respondent and by the EPO by registered |etter posted
on 27 June 2002. No reply or comments were received
fromthe respondent either to the board' s comunication
nmenti oned above or to the reply of the appellant to

t hi s communi cati on

The appel | ant requested that the decision under Appeal
be set aside and that the patent be maintained in
anended formon the basis of clains 1 to 8 filed on
17 June 2002 and the description as filed with the
statement of the grounds of appeal.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1

2877.D

The appeal is adm ssible.

The current version of the clainms is supported by the
application as originally filed as foll ows:

Present claim1l is basically derived fromoriginally
filed claim1 in conbination with dependent claim?2
(see paragraph | above), but is nowrestricted to the
particul ar chocol ate conposition which is disclosed on
page 9 of the original description at lines 12 to 16;
such a claimwuld contain 40-80 w % of di-saturated
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nono- unsat ur at ed gl yceri des, 20-60 wt % of di -

unsat urated nono-saturated gl ycerides plus tri-
unsaturated glycerides, and 1-4 wt % of trisaturated

gl yceri des (see paragraph V above). A person skilled in
the art reading this part of the description would
realise that the individual glyceride conponents shoul d
be selected fromthe defined ranges so that the total
anmount of the glyceride conponents adds up to 100%
Thus, the upper limts of di-saturated nono-unsaturated
gl ycerides and di-unsaturated nono-saturated glycerides
plus tri-unsaturated glycerides are redundant, since
they are inherently defined by the respective | ower
l[imt of each of these conponents.

2.2 Present independent claim3 basically results froma
conmbination of originally filed claim1 and dependent
claim4 (see paragraph |I above); such a claimwould
contain 10-70 wt % of di-saturated nono-unsaturated
gl ycerides, 30-90 wt % of di-unsaturated nono-sat urat ed
gl ycerides plus tri-unsaturated glycerides, and 40 wt %
or less of trisaturated glycerides (see paragraph V
above). For the reasons given in point 2.1 above in
respect of claim1, the upper limts of di-saturated
nono- unsat ur at ed gl yceri des and di -unsat urated nono-
saturated glycerides plus tri-unsaturated glycerides
are redundant as they are inherent fromthe | ower
limts of the ranges of these conponents.

2.3 The other clains are based on the original ones in the
foll owi ng order:

present cl ai ns: 2, 4, 5 6, 7, 8

original clains: 3, 5 6, 8, 9, 10.

2877.D Y A
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The cl ai ns under consideration in the present decision
are therefore acceptabl e as being supported by the

di scl osure of the application as filed and conplying in
this formal respect with the provisions of Articles 84
and 123(2) EPC. Moreover, the present clains do not
extend the protection conferred when conpared to the
clainms as granted and are therefore al so acceptabl e
under the ternms of Article 123(3) EPC.

The consequential anmendnents to the description and the
designation of former Exanples 5 and 6 in Table 2 on
page 7 of the amended specification as Conparative
Exanpl es 5(a) and 6(a) respectively, are also
acceptabl e under the ternms of Article 123(2) EPC.

The proposed anmendnents can fairly be said to be
occasi oned by grounds for opposition specified in
Article 100(a) EPC and are therefore adm ssible under
the ternms of Rule 57a EPC.

None of the citations available in the proceedings
before the board di scl oses a chocol ate conposition
containing an oil or fat ingredient corresponding to
that of the chocol ates defined in either claim1l1 or
claim 3. The board therefore sees no reason to depart
fromthe finding of the opposition division in the

i mpugned deci sion that the clainmed subject-matter in
the patent in suit is novel within the neaning of
Article 54(1) EPC. Since novelty was no | onger
contested in appeal proceedings, no detail ed reasoning
in this respect is required.

Al three prior art docunents (1) to (3) on file in the
present proceedi ngs stemfrom substantially the sane
team of authors and all three relate, inter alia, to
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the isolation and characteristics of the by-product or
hi gh-mel ting point stearine fraction obtained in the

W nterization of cottonseed oil. G tations (2) and (3)
are principally concerned with the conplete and

sel ective hydrogenati on of the above-nenti oned stearine
fraction to obtain cocoa butter-like confectionery fats
rich in disaturated nono-linoleate ("SLS") or so called
"hard butters".

On the other hand, citation (1) refers to three

di fferent sanples of the above-nentioned stearine
fraction. Each sanple was obtained froma different
commerci al processor and a different section of the
country. Each of these three sanples was subjected to
further fractionation to obtain a sem-solid fat and
then to filtration to renove the liquid phase. The
products recovered fromthe filter cake are identified
in (1) as fats A-S(olid), B-S and C S respectively, and
t hose recovered fromthe filtrate as A-L(iquid), B-L
and C L.

On the basis of a conbination of various selected data
obtained fromall three citations (1) to (3), fat CGS
could roughly be calculated to contain from16.1 wt%to
19.1 W% SU, plus U; (fraction A-S: 5 w% fraction B-S:
13% wt % and accordingly, from79.9 wt%to 83.9 w % of
di - saturat ed nono-unsaturated glycerides (hereinafter
referred to as "S,U'"). The S,L (di-saturated nono-
linoleate, eg 2-linoleodipalmtin) content of the SU
triglycerides in fat G S has been cal culated to be
about 80 wt % (see for these calculations: points 2.1 to
2.6 of the notice of opposition and the appellant's
reply dated 17 July 1996, especially points 2.1 to
2.3).
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Citation (1) indicates that sanples of each of the
stearins A-S, B-S and CS, when stored at room
tenperatures and then placed in the nmouth, nelted with
a pl easing, cooling sensation and suggests their
potential utility in the formulation of special food
products, for exanple, in fornulations for enrobing
frozen confections. G tation (1) further discloses that
stearine fraction CS displayed a better performance in
sem quantitative nmeasurenents of brittleness nade at
-22°C than fat B-S, fat A-S and coconut oil in that
order (see page 131, left-hand colum, first ful

par agraph to end of right-hand col um).

On the basis of the above observations stearine
fraction CGS disclosed in (1) is considered to be the
cl osest state of the art with regard to structure and
application available in the present proceedings. G ven
this closest state of the art the technical problem
underlying claim1 - in line wth the description of
the application as filed and the patent in suit as
anmended (see especially page 5, lines 8 to 9 and 13 to
16; page 6, lines 1 to 16; Exanples 1 to 4 and 7 to 10)
- is to provide a chocol ate havi ng suitabl e noul di ng
properties, good flexibility characteristics and shape
retention at around roomtenperature together with a
satisfactory nouth feel. The solution of the problemis
t he provision of the chocol ate conprising the
particular oil ingredients in the specific proportions
specified in claiml.

In view of the test results given in Table 2 for the
chocol ates of Exanples 1 to 4 in conjunction with the
additional results reported in Exanples 7 to 10 and in
t he absence of any evidence to the contrary, the board
is satisfied that the technical problemas defined
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above has been plausibly solved by the chocol ate
conposition as defined in claiml.

On the other hand, as can be seen from Conparative
Exanples 1 and 2 in Table 2, chocol ates containing too
high a content of S,U (ie 89.1 wt% and 88.1 wt%
respectively) and too low a content of SU, plus U; (ie
8.0 wt% and 9.0 wt % respectively) in the oi
ingredients [both the values of S,U and SU, plus U; are
outside the possible ranges clained in claiml1] were
easily broken in the test for flexing characteristics.

Conpar ati ve Exanple 3 denonstrates that a chocol ate
having too |l ow a proportion of S,L (31.5 w% in SU
simlarly shows unsatisfactory flexing characteristics.

Amounts of S,U (39.5 wt% below the lower [imt
specified in claim1 are shown in Conparative

Exanpl e 5(a) to degrade the shape retention of the
chocol ate at 25°C. The sane is true if the chocol ate
contains S,Uin an amount of only 16.3 wt% (lower limt
inclaimlis 40 % but 81.7 wt% SU, plus U; [ see
Conparative Exanple 5(b)]. In this extrene case it was
i npossible to obtain a solidified chocolate at 5°C

Finally, amounts of trisaturated glycerides
(hereinafter referred to as "S;") below the lower limt
specified in claim1 are shown in Conparative

Exanpl e 6(a) to degrade the shape retention, whereas
too |l arge amounts of S; exceeding the upper limt
specified in claim1 are showmn in Exanple 6(b) to give
poor flexing characteristics.

There is nothing whatever in the cited state of the art
to suggest to a person skilled in the art that the
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techni cal problem set out above be solved by the

provi sion of a chocolate, the oil ingredient of which
cones close with respect to its conposition to that
specified in claiml. Apart fromthe fact that citation
(1) does not relate to chocolate or food products
contai ning chocolate, this closest prior art is not
concerned with conpositions that can readily be
deforned into any shape at room tenperature.

Mor eover, as can be seen fromthe conparative data
provided in the patent in suit (see point 5.2 above),
not only the proportions of SU, plus U; and of S,Uin the
oil ingredients but also that of S,.L in S,U and that of
S;in the oil ingredients play an inportant role in the
successful solution of the problem posed. The state of
the art contains nothing that could suggest to the
skill ed person that adherence to the particul ar
proportions of S,L in S,U and of S; specified in claiml
was i nportant for the adequate solution of the
techni cal problem The board is thus of the opinion
that the subject-matter of present claim1l involves an
inventive step within the nmeaning of Article 56 EPC.

The non-obvi ousness of the chocol ate according to
claiml also inparts an inventive step to the other

cl ai med subject-matters relating to the particul ar use
of such chocolate (see clains 2 and 6) and its
provision in a specific shape (see dependent claimb).

Starting fromstearine fraction CS disclosed in (1) as
the closest prior art, the technical problemunderlying
claim3 - inline with the description of the
application as filed and the patent in suit as anended
[ see especially page 5, lines 17 to 24; page 6,

lines 17 to 28; Exanples 11 to 18, Conparative
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Exanple 5(b)] - is to provide a chocolate which is
useful for making frozen desserts and which has both a
satisfactory short cooling (drying) time together with
satisfactory nouth feel and softening or nelting point.
The solution to the problemis the provision of the
chocol ate conprising the particular oil ingredients in
the specific proportions specified in claim3.

4.5 On the basis of the test results given for the
chocol ates according to Exanples 11 to 18 and in the
absence of any evidence to the contrary, the board is
satisfied that the technical problem defined above has
been pl ausi bly solved by the chocol ate conposition as
defined in claim3. As the appellant has correctly
stated in its letter dated 5 May 1998, the chocol ate of
Conparati ve Exanple 5(b) falls within, and supports,
the scope of claim3, as this type of chocolate is
useful in the preparation of frozen desserts. The board
t herefore considers the respondent’'s objections raised
inits reply to the appeal statenment in connection with
Conpar ati ve Exanple 5(b) as entirely unfounded.

On the other hand, as can be seen fromthe results
obtained in Conparative Exanples 11 and 14 in Table 4,
chocol ates containing too low a content of S,Uin the
oil ingredients (ie 6.7 % see Conp. Ex. 11) or too
low a content of S.L in SU (ie 22.3 w% see Conp. EXx.
14) exhibit an extrenely long drying period and are

t herefore unsati sfactory.

Conpar ati ve Exanple 12 denonstrates that a chocol ate
whi ch cont ai ns

- S,Uin an anmount of 73.4 wt% [ie an anmount which
exceeds the possible upper Iimt in claim3 but

2877.D Y A
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which is still smaller than the anmpbunt of 79.9 W%
to 83.9 W% S,U calculated for fat CG-S disclosed in
(1), see point 5 above] and

- SU, plus U; in an anount of 25.8 wt% [ie an anount
which is below the lower limt of 30 wt% specified
in claim3 but which considerably exceeds the
anmount of from16.1 wt%to 19.1 wt % SU, plus U,
calculated for fat CGS disclosed in (1), see
poi nt 5 above],

has a high nelting point of nore than 30°C. Such a high
nmel ti ng point has the di sadvantage of degrading the
property and capability of the chocolate of nelting in
the nouth and, accordingly, its usefulness for frozen
desserts.

Finally, as can be seen fromthe results in Conparative
Exanpl es 13 and 15 chocol ates, which contain

- SU, plus U; in amobunts of 28.1 wt% and 29.4 wt %
respectively [ie anobunts which are both smaller
than that of 30 wt% m nimum SU, plus U; clained in
claim 3 but which neverthel ess consi derably exceed
t he amount of from16.1 wt%to 19.1 wt % SU, plus U,
calculated for fat CGS disclosed in (1) - see
poi nt 5 above] and

- SLin SUin an amount of 13.6 wt% and 10.4 wt %
respectively [both these val ues are bel ow t he
[imt of 35 wt% specified in claim 3],

fail to give a soft nouth feel

4.6 The conparative data referred to above provide

2877.D Y A
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appropriate evidence that the use of fat C- S discl osed
in (1) in chocol ate conpositions would not solve the
techni cal problem set out above. Mreover, as can be
inferred fromthe conparative data, the solution
proposed in claim3 offers certain unexpected

advant ages and i nprovenents and is therefore nore than
a nmere alternative to the closest state of the art
according to citation (1). There was no indication or
hint in any of the cited docunents that the specific
bal ance between the proportions of all the conponents
in the oil ingredients specified in claim3, ie SU, plus
U, SU SL in SUand S;, would be the key criterion
for the successful solution of the probl em posed. For

t hese reasons the board is of the opinion that there is
nothing in the cited state of the art that could | ead
the skilled man to nodify the teaching of citation (1)
in such a way that it fell within the ternms of present
claim3. The board is thus of the opinion that also the
subj ect-matter of present claim 3 involves an inventive
st ep.

The non-obvi ousness of the chocol ate according to
claim3 also inparts an inventive step to the other
claimed subject-matters relating to its use (claim4)
and to frozen desserts conprising such chocol ate
(claims 6 and 7).

In the present case the respondent was infornmed of the
grounds for appeal by registered |letter posted on

29 Septenber 1997 and filed its observations on

14 January 1998. Neither of the parties requested oral
pr oceedi ngs.

The present decision is based on the facts, grounds and
evi dence brought to the respondent's attention in the
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statenment setting out the grounds of appeal. The board
is satisfied that the respondent's sol e remaining
objection in its reply to the appeal statenent
concerning the patentability of claim3 has been
overconme by the argunments presented in the appellant's
letter of 5 May 1998 (see for the reasons first

par agr aph of point 5.5 above).

In the present decision, the board adopted these
argunents whi ch had been known to the respondent since
end of May 1998 (see paragraphs VII and VIII above).
Consequently, the board' s decision to maintain the
patent in anmended form does not contravene the
respondent’'s procedural rights as laid down in

Article 113(1) EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in an anended formon the
basis of clains 1 to 8 filed on 17 June 2002 and the

description filed on 15 Septenber 1997 together with
the statement of the grounds of appeal.

The Regi strar: The Chai r man:

A. Townend P. A M Lancon
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