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Summary of Facts and Subm ssi ons

The deci sion of the opposition division to reject the
opposi tions agai nst European patent No. 0 376 520 was
posted on 4 April 1997. On 2 June 1997 the appell ant
(opponent |) filed an appeal against this decision and
paid the appeal fee. The appellant filed the statenent
of grounds of appeal on 15 July 1997.

1. The followi ng prior art docunents were considered in
t he appeal proceedings:

ND1: US-A-4 730 821
ND3: US-A-4 266 762
FD2: US-A-4 653 742
FD3: US-A-3 857 559

L1, Oral proceedi ngs took place on 1 February 2000,
attended by the appellant and the respondent
(proprietor). Although duly sumoned, the party as of
ri ght (opponent I1) announced by letter of 11 Cctober
1999 that he would not attend the oral proceedings. In
accordance with Rule 71(2) EPC the oral proceedings
took place wi thout him

| V. Claim1 as granted reads:

"Feeder apparatus for stacked articles conprising:

(a) a hopper region (10) for receiving a stack (11) of
articles with flaps (67), said hopper region
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(b)

(c)

(d)

(e)
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conprising a deck (12) and a side wall (22),

transport neans (50) located in the hopper region
(10) for nmoving articles in a downstream
direction, and

means for fluffing the stack to all ow advancenent
of lower articles in said stack as they are noved
downstream characterised in that the transport
means i ncludes neans for nudging articles towards
the side wall (22) sinultaneously with said
downst ream novenent, and in that the feeder
apparatus further includes:

a slot (35) alongside the side wall (22) for
receiving flaps (67) of the stacked articles (11),

means (38,40, 42, 43, 45, 46,47) connected to the side
wal | (22) for causing the side wall (22) to tanp
the flaps agai nst a deck side edge (31), and

means for synchronizing the tanping action on the
flaps with the transport neans."

Claim1 of the auxiliary request filed during the ora

proceedi ngs reads:

"Feeder apparatus for stacked articles conprising:

(a)

(b)

a hopper region (10) for receiving a stack (11) of
articles with flaps (67), said hopper region
conprising a deck (12) and a side wall (22),

transport nmeans (50) located in the hopper region
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(10) for noving articles in a downstream
di rection, and

(c) neans for fluffing the stack to all ow advancenent
of lower articles in said stack as they are noved
downstream wherein the transport neans incl udes
means for nudging articles towards the side wall
(22) sinmultaneously with said downstream novenent,
and wherein the feeder apparatus further includes:

(d) a slot (35) alongside the side wall (22) for
receiving flaps (67) of the stacked articles (11),

(e) neans (38,40,42,43,45,46,47) connected to the side
wal | (22) for causing the side wall (22) to tanp
the flaps agai nst a deck side edge (31), and

(f) neans for synchroni zing the tanping action on the
flaps with the transport nmeans and with the
fluffing means such that the tanping force is
reduced during downstream novenent of the articles
and increased during fluffing."

In the appeal proceedi ngs the appellant argued that it
woul d be obvious to conbine the teachings of ND1, ND3
and FD2 and thereby arrive at the subject-matter of
claim1l of each of the main and auxiliary requests.

The respondent denied that it would be obvious to
conbi ne the teachings of these docunents and added t hat
anyway the clai med subject-matter would still be

I nventive over the conbination.

The party as of right nmade no conment in the appea
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proceedi ngs.

The appel |l ant requested that the decision be set aside
and the patent revoked.

The respondent requested that the appeal be dism ssed.

Alternatively he requested that the patent be
mai nt ai ned on the basis of the auxiliary request
subm tted during the oral proceedings, nanely in the
foll owi ng version

d ai ns: 1to5 submtted as the auxiliary

request during the oral proceedi ngs

Descri ption: pages 2 and 2a submtted during the ora
proceedi ngs
pages 3 to 8 of the patent as granted

Dr awi ngs: Figures 1 to 27 of the patent as granted
The party as of right made no request in the appea

proceedi ngs but had requested in the opposition
proceedi ngs that the patent be revoked.

Reasons for the Deci sion

1

2.1

0382.D

The appeal is adm ssible.

Mai n request

Novelty of claiml
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The appellant, while arguing that claim21 defined
nmerely an aggregation of features, accepted that no
single prior art docunment disclosed the conbination of
all the clained features. The board confirnms this and
so considers the subject-matter of claim1l novel within
the nmeaning of Article 54 EPC

Cl osest prior art - NDL

The prior art closest to that of the present invention
is the feeder apparatus for stacked articles disclosed
by ND1 which conpri ses:

- a hopper region (at the left of Figure 4) for
receiving a stack of articles 86 with flaps (see
colum 4, line 39), said hopper region conprising
a deck (support 11) and a side wall 13,

- transport neans (see colum 5, lines 42 to 45)
| ocated in the hopper region for noving articles
in a downstreamdirection, and

- a slot 15 alongside the side wall 13 for receiving
flaps of the stacked articles 86 (see Figure 1 and
colum 4, lines 44 to 48).

Moreover in the device of ND1 a "second sensor 36

di sposed at the | edge 12 of the support 11 is
responsive to a force in the direction of the | edge 12"
(see Figure 1 and colum 4, lines 52 to 55).

Lines 54 to 57 of colum 5 state that "the slot 15 ...
receives the flaps" and "the stack of envel opes has to
(be) received wthout being clanped”.
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Colum 6, line 60 to colum 7, line 4 explains that "a
stack of letter envel opes with open flaps is inserted
onto the support, then the first sensor 39 responds,
the notor is turned on and the slot 15 is narrowed
until the second sensor 36 al so responds. This occurs
when all envel ope flaps are di sposed cl osely spaced in
the slot 15. Now the separation or isolation of the
envel opes can start. Successively, in each case the

| ower nost envel ope is transported away. Thereby
successively additional space is generated for the
remai ning flaps in slot 15 such that the second sensor
36 can return to its rest position. This again gives a
starting signal for the notor, which narrows the sl ot
15 until the second sensor again responds.”

Thus transport fromthe envel ope stack will result in a
reduced pressure of the remaining envel opes agai nst the
second sensor 36 which will then nove to its rest
position and start the notor to drive the side wall 13
until the renmai ning envel opes are pressed agai nst the
sensor sufficiently to nove it fromits rest position
and cause the notor and hence the wall novenent to

st op.

The appel |l ant argued that after each envelope left the
sl ot the pressure on the sensor would be relieved
sufficiently to cause the wall to be driven inwards
thus increasing the pressure again. According to the
appel l ant this cycle would be possible after each
envel ope | eft because the sensor could be set
accurately enough to sense the difference in pressure
due to the presence or absence of one envel ope.

However the board notes that ND1 is anbi guous on this
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2.3.1
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point, stating nmerely that successively the | owernost
envel ope is transported away to generate successively
addi ti onal space such that the second sensor 36 can
return to its rest position (see colum 6, line 66 to
colum 7, line 2). This mght be after the exit of each
envel ope or only after the exit of a plurality of

envel opes. The board considers the latter alternative
as the nore likely in view of the high speed operation
of the device and the apparent inpossibility for even
an accurately set sensor to distinguish between the
exit of two thin flaps (e.g. of airmail envel opes) and
the exit of one thick flap.

Even if the sensor were to react after the exit of each
I ndi vidual envel ope it is unclear whether the wal

woul d have noved i nwards before the exit of the next
envel ope. The notor m ght react quickly but it seens
unlikely that the wall would nove as quickly because of
t he nunber of mechani cal conponents between the notor
and the wall (e.g. the latter's connection to drive

| ever 21 by the tension spring 26 shown on Figure 1).

Conparison of claiml of the main request with ND1

It is clear fromthe above section 2.2.1 that ND1
di scl oses the features of sections (a), (b) and (d) of
claim1.

Further, it is clear fromthe above sections 2.2.2 and
2.2.3 that ND1 discl oses neans 19, 20, 24, 21, 26 connect ed
to the side wall 13 for causing the side wall 13 to
nove the fl aps agai nst the deck side edge 12.

This corresponds to section (e) of claiml of the main
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request except that the latter uses the word "tanmp"”
i nstead of the word "nove".

In NDL the wall is noved repeatedly as the flaps | eave
the slot to repeatedly press the remaining flaps

agai nst the deck side edge so that they exert pressure
on the pin 37 to operate the sensor 36 to stop the side
wal I nmovenent. The action of the side wall of ND1 on
the flaps and the deck side edge falls within the
nmeani ng of the verb "to tanmp", nanely "to ram down hard
to consolidate earth or gravel™ or "to consolidate
tobacco in a pipe by a series of light taps".

Thus the board considers that feature (e) of claim1lis
di scl osed by ND1.

The side wall in ND1 noves inwards as a result of flaps
bei ng extracted fromthe slot by the transport neans.

It follows that if the transport neans is not operating
then the side wall does not nove inwards. Thus the
repeated pressing or tanping of the side wall against
the flaps is tied to the operation of the transport
means or, in other words, the tanping action is
synchroni zed with the transport neans. Conponents such
as the notor 69, camdisk 20, lever 21 and sensor 36
make up the neans for achieving this synchronization.

Thus the board finds that ND1 di scl oses al so
feature (f) of claiml.

The respondent argued that the force according to the
i nvention was very different to the force in NDL. In
the invention it was variable, applied during a very
short tine in conparison with the tine for each feed
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cycl e and cl anped and uncl anped the flaps in the stack
with a cyclical variation. Mreover in the invention
the tanping action was synchronized with the transport
nmeans and not wth the feeding of individual itens by
the transport nmeans as in NDL. Al this was derivable
fromthe patent's description of how the tanping device
actual Iy operat ed.

However the board finds that the passages and draw ngs
fromwhich this information m ght be derived relate to
a particular enbodi nent (see colum 2, lines 42 and 43
whi ch read "the detail ed description given bel ow of one
enbodi nent of a front end feeder according to the

I nvention taken in conjunction with the acconpanying
drawi ngs"). The board cannot see any clear indication
in the patent docunents as a whole that particul ar
aspects of the particul ar enbodi nent are mandatory and
thus m ght be used to restrict beyond their norna
meani ngs the terns "tanp", "tanping action" and
"synchronizing" in claiml of the main request.

Accordingly the board finds that NDl discl oses
features (a), (b), (d), (e) and (f) of claim1l of the
mai n request but not the features in section (c),
nanely the fluffing neans (however see section 2.4.7
bel ow) and the nudgi ng neans.

Probl em solution and inventive step
Starting fromthe feeder apparatus known from ND1 the
board sees the problem underlying the present invention

to be to reliably feed and align m xed mail

The appel |l ant argued that NDL gave no indication that
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its feeder apparatus did not work correctly but the
board points out that NDl, being a patent docunent, is
concerned with problens with earlier devices and the

di scl osure of various inproved devices to solve these
problenms. It would be nost unusual if the drafter of
ND1 were already to know t he di sadvant ages of the

i nvention he was describing and then actually set out

t hese di sadvantages in NDl1. A patent docunent usually
presents a glowi ng picture of achievenent which may di m
as tinme goes by.

The appel | ant added that the present patent did not
di sclose mxed mail. Wiile it is true that the Figures
do not show a stack of open flapped and cl osed fl apped

mail, the board draws attention to the definition of
mxed mail inlines 20 to 22 of colum 1, to lines 43
to 47 of columm 3 and to colum 4, line 58 to colum 5,
line 9.

2.4.2 The present invention solves the above problem by
provi ding neans for fluffing the stack to all ow
advancenent of lower articles in said stack as they are
noved downstream and by the transport neans including
nmeans for nudging articles towards the side wal
simul taneously with said downstream novenent, as set
out in section (c) of claiml.

2.4.3 However the board considers that the skilled person
wi shing to solve the problemset out in section 2.4.1
above woul d not have needed to be inventive to solve
it. He would have | ooked at other prior art feeder
docunents and found that fluffing neans and nudgi ng
means to solve his problemwere already well known in
the prior art, for exanple from FD2 and ND3

0382.D Y A
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respectively.

It can be seen from Figures 6a to 6f and colum 7,
lines 28 to 35 that FD2 discloses neans for fluffing a
stack of paper sheets to all ow advancenent of | ower
sheets in said stack as they are noved downstream Thus
the fluffing nmeans set out in the first part of

section (c) of claiml1 were known per se.

Figure 2 of ND3 shows a sheet feed roll 35 that,
according to colum 5, lines 45 to 51, is "canted
towards the side registration edge 60 so that a portion
of the drive force acts to drive the sheet towards the
side registration edge while a portion of the drive
force acts to drive the sheet forward in a sheet
feeding direction parallel to the sheet registration
edge. "

The result is that sheets noving downstreamreceive a
push towards the side registration edge 60. The second
feature of section (c) of claiml1l of the main request
uses the word "nudgi ng" but also this word descri bes
what happens in ND3 because each sheet receives a nudge
as it noves downstream past the roll 35.

Thus the nudgi ng neans set out in the second part of
section (c) of claiml of the main request were known

per se.

The appel |l ant argued that the invention was nerely an
aggregati on of known teachings for solving separate
problens i.e. that the fluffing neans known from FD2
and t he nudgi ng neans known from ND3 sol ve the problem
arising fromthe feeder of NDL. The respondent replied
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that the tanping, fluffing and nudgi ng actions of the
i nvention were interrelated and produced nore effective
f eedi ng.

However while it is true that in the particular

enbodi nent of the invention (see e.g. Figure 3) these
actions happen at essentially the sane place and the
fluffing, nudging and transport are carried out by the
same roller assenblies 50, the claimis not so
specific. The claimcovers arrangenents in which the
tanpi ng, fluffing and nudgi ng are carried out by
separate neans and the board sees it as obvious to
conbi ne the separate neans of ND1, FD2 and ND3 to

achi eve this.

Al t hough Figure 4 of NDL is a schematic view of a
conpl ete device, this docunent is primarily concerned
with the control of the side wall and the skilled
person woul d be expected to add those neans to the ND1
device that are needed to make it into a conplete
reliable feeder. Indeed, the respondent hinself pointed
to the simlarity between the profile of the feed
section 83 on Figure 4 of ND1 and the profile of the
pi cker wheel 19 on Figure 1 of FD3 which seens from
colum 7, lines 30 to 49 to have a fluffing action.
Thus it seens that fluffing neans, if not actually
present in the NDl1 device, would at |east be suggested
to the skilled person.

The lack of a nention in FD2 and ND3 of handling open
flapped articles or m xed mail would not prevent the
skill ed person from considering and using their

teachi ngs, the tanping problemparticularly arising
with open flapped articles is dealt with by ND1 anyway.



2.4.9

3.1

3.1.1

3.1.2

0382.D

- 13 - T 0597/ 97

Accordi ngly the board considers that the subject-nmatter
of claiml1l of the main request would be arrived at in
an obvious way by the skilled person by nodifying the
feeder of ND1 using the teachings of FD2 and NDS.

Thus the mai n request cannot be all owed.

Auxi liary request

Amendnents to claim1

Caiml of the auxiliary request differs fromclaiml
as granted by being in the one part form and by
additions in section (f) to read "neans for

synchroni zing the tanping action on the flaps with the
transport nmeans and with the fluffing neans such that
the tanping force is reduced during downstream novenent
of the articles and increased during fluffing". This is
derivable fromcolum 6, lines 48 to 54 or colum 13,
lines 2 to 4 of the patent specification as granted
(corresponding to page 10, lines 6 to 10 and page 20,
lines 24 to 26 respectively of the originally filed
appl i cation).

Thus there is no objection under Article 123(2) EPC to
t hese anendnents and, since the added matter restricts
the scope of the claim there is no objection under
Article 123(3) EPC either.

The only other changes nade to arrive at the patent
docunents of the auxiliary request are adaptations of
the description to claim1 and an acknow edgenent of
ND1.
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Thus the patent docunents of the auxiliary request are
not obj ectionable under Article 123 EPC. This was not
di sputed by the appell ant.

Novel ty, closest state of the art, problem and sol ution

The reasoning given in the above sections 2.1, 2.2 and
2.4 for claim1 of the main request remains valid for
claiml of the auxiliary request.

I nventive step

Claim1 of the auxiliary request explains that the
tanpi ng action is synchronized not only with the the
transport neans but also with the fluffing neans, and
that the tanping force is reduced during downstream
novenent of the articles and increased during fluffing.
Thus the flaps can be tanped with a heavy force prior
to their downstream novenent but, so that this force
does not hinder the downstream novenent, it is reduced
prior to said downstream novenent.

It has been said in section 2.2.3 above that the
application of the tanping force in ND1 is dependent on
the operation of the transport neans but that it did
not seem possible to derive from NDL precisely when in
a feed cycle the tanping force was applied. NDL says in
colum 5, lines 56 and 57 that the stack has to be
recei ved without being clanped. Since there is no

di scl osure of relieving the force just before the

envel ope starts to leave, it follows that the applied
force nust be low (i.e. |ow enough not to clanp the
articles).
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In ND1 the tanping force is applied as a result of a
flap or flaps leaving the slot, this force occurs
because the side wall is noving inwards to take up the
slack in the stack of flaps. The force is applied as a
result of envel opes |eaving the stack.

Conmparing this with the present invention, it is clear
fromclaiml of the auxiliary request that a high force
Is repeatedly applied in the invention to tanp the
flaps and then reduced each tine to let each flap

| eave. The tanping force with its effect on the side
wal | is sonething superinposed on the coarse
positioning of the wall to take up the slack in the
stack of flaps. The sideways force varies in order to
allow the articles | eave the stack.

The board sees no hint in ND1 or in any of the other
prior art docunents on file towards nodifying the
device of NDl to arrive at a device with this

superi nposed vari abl e tanpi ng force.

Accordingly the board concludes that the prior art
docunents on file, taken singly or in any conbination,
woul d not lead the skilled person to the subject-matter
of claim1l of the auxiliary request which thus involves
an inventive step as required by Article 56 EPC

The patent nmay therefore be naintai ned anended, based
on i ndependent claim1 of the auxiliary request,
clains 2 to 5 dependent thereon, the anended
description and the draw ngs.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent as anended in the
foll owi ng version
d ai ns: 1to5 submtted as the auxiliary

request during the oral proceedings
Descri ption: pages 2 and 2a submitted during the oral
proceedi ngs
pages 3 to 8 of the patent as granted
Dr awi ngs: Figures 1 to 27 of the patent as granted
The Regi strar: The Chai r man:
G Magouliotis R Gyc
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