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Summary of Facts and Submissions

Eur opean patent No. 0 478 182 was granted on the basis
of European patent application No. 91 308 369.7.

1. Fol |l owi ng an opposition filed by the appell ant agai nst
t he European patent and based principally on prior art
docunent s:

(1) FR-A-2 521 003
(4) US-A-4 765 780
(5) US-A-4 592 708
(7) US-A-4 141 772
(8) US-A3 641 627
(9) US-A-3 994 047,

the Opposition Division decided on 17 March 1997 to
reject the opposition.

L1l The appel |l ant (opponent) | odged an appeal and paid the
appeal fee on 16 May 1997 agai nst the decision of the
first instance, and filed a statenment of grounds on
11 July 1997. The day before the oral proceedings, it
submtted a new | ine of argunments with respect to
docunent (1).

| V. The respondent (proprietor of the patent) replied to
t he appellant's statenents, nmaintaining, however, the
clainms in the version as granted.

| ndependent clains 1 (nmethod) and 13 (apparatus) read
as follows:

"1l. A nethod of formng a wad (342) of particul ate
mat erial (332), the wad having a predeterm ned
shape, which incl udes
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provi ding a perneable carrier (336) which has
first (336.2) and second (336.1) opposed surfaces;

providing a formng screen (314, 402) which
al so has first and second opposed surfaces and
which is substantially inperneabl e except for a
form ng zone (320) which has the said shape and
whi ch i s perneabl e;

positioning the carrier and the screen
adj acent one anot her;

generating a pressure differential across the
carrier and the screen, there being a higher
pressure at the first surface of the carrier;
introducing the particulate material into the
space adj acent the first surface of the carrier,
whi ch particulate material is carried by the fluid
stream and

separating the carrier and the screen,
characterised thereby that the screen is |ocated
with its first surface adjacent the second surface
of the carrier; and

the streamof fluid flows through the carrier
substantially only in an area that is aligned with
the formng zone of the screen such that the
particulate material is deposited on the first
surface of the carrier in the said area to form
t he wad. "

"13. An apparatus (310, 400) for formng a wad (342) of

particul ate material (332), the wad having a
pr edet er mi ned shape, which includes

a formng screen (314, 402) which has first
and second opposed surfaces and which is
substantial ly i nperneabl e except for a form ng
zone (320) which has the said shape and which is
per neabl e;

a supply means (334) for supplying a perneable
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carrier, which also has first (336.2) and second
(336.1) opposed surfaces;

a pressure differential generating neans (308)
for generating, in use, a pressure differential
across the carrier and the screen, there being a
hi gher pressure at the first surface of the
carrier;

i ntroduci ng means (324) for introducing the
particul ate material, in use, into the space
adj acent the first surface of the carrier, such
that the particulate material is carried by the
fluid streamto be deposited on the first surface
of the carrier; and

separating nmeans for separating, in use, the
carrier and the screen, characterised thereby that
the screen is located, in use, withits first
surface adj acent the second surface of the carrier
such that, in use, the streamof fluid flows
t hrough the carrier substantially only in an area
that is aligned wwth the form ng zone of the
screen and the particulate nmaterial is deposited
on the first surface of the carrier in the said
area to formthe wad."

Oral proceedings were held on 7 July 1998 during which
the follow ng argunments were subm tted:

(i) on behalf of the appellant:

- the subject-matter of clains 1 and 13 was not
inventive having regard to the disclosure of
ei ther docunents (1), (9) or (5) taken each as
cl osest prior art, in conbination with the
common general know edge of a person skilled
in the art or with general teachings drawn
fromeither cited docunents.
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Docunent (1) disclosed in particular a drum
provided with solid |ugs spaced from each
other in the peripheral direction and a

per neabl e envel ope covering the outside of the
drum whereas the fibers were accunul ated in

t he perneabl e areas between the lugs so as to
provide a formng screen in the neaning of any
sui tabl e structure having a predeterm ned
permeability. Discrete wads of absorbent
particul ate material were collected and
carried on a strip of perneable material,
continuously driven onto the periphery of the
drum with said carrier formng strip being

| ocat ed adj acent and above said form ng
screen. The shape of the wads was determ ned
by the di stance between two adjacent |ugs, the
spaci ng of which matched the length of a
plurality of moul ding el enents brought
continuously into engagenent with the carrier
strip, as shown in Figure 2. The subject-
matter of clainms 1 and 13, therefore, did not
differ substantially fromthe disclosure of
docunent (1). Renmining m nor discrepancies,

if any, were well known fromthe other
docunents or were considered by a person
skilled in the art as a matter of routine

desi gn.

(ii) on behalf of the respondent:

2009. D
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- the new interpretation of document (1)
submtted | ate by the appellant was irrel evant
since, according to decision T 276/ 86, the
cl osest prior art could not result froma
conbi nation of features not directly and
unanbi guously derivable froma docunent. In
docunent (1) the function of the |ugs was not
to formwads of a predeterm ned size and
shape. This was the function of the noul di ng
el ements which were placed right above the
continuous carrier strip.

- Information arbitrarily drawmm froma plurality
of prior art docunents resulted in an ex-post
facto conbi nati on of features known per se. In
fact, none of the cited docunents discl osed
pl acing a form ng screen underneath a
permeabl e carrier with an expectation of
advant ages as those set out in the patent in
suit. The subject-matter of clains 1 and 13
was, therefore, not obvious.

The appel | ant requested that the decision under appeal
be set aside and that the European patent be revoked.

The respondent requested that the appeal be dism ssed.
Al ternatively, that an opportunity be given to himto
file auxiliary requests, and that the costs of two
wor ki ng hours for considering the late filed argunents
be apporti oned.

The appel |l ant then requested that the respondent's
request for apportionnment of costs be refused.

2009. D
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Reasons for the Decision

1. The appeal is adm ssible.
2. Closest prior art and comparison with the invention
2.1 In view of nost structural simlarities, the Board

consi ders docunent (1) as the state of the art com ng
closest to the invention, in particular in view of the
superposition of two separate elenents, i.e. a

conti nuous perneable carrier and a shape form ng

el enent. In docunent (9) these two el enents are
integral and nmerged into one another. For this reason,
docunent (9) is considered as |ess relevant than
docunent (1).

Docunent (1) discloses a nethod and an apparatus for
maki ng wads of particul ate absorbent material,
conprising a drum 31 covered with a perneabl e

envel ope 32 and a perneabl e continuous strip 35 wound
around the drum for carrying absorbent wads 13

(cf. page 4, lines 22 to 23 and page 11, line 5). This
stripis, therefore, regarded as a perneable carrier

wi thin the neaning of the present patent. The wads are
produced by deposition on the carrier of air laid
absorbent particulate material, as the carrier and
associ ated noul ding frames 37 for defining shaping
areas, pass together over suction boxes. The perneabl e
carrier and the noulding elenments are brought into
engagenent at the same velocity with the noul di ng

el enents being placed adjacent and over the carrier,

t hus defining form ng zones having the sane shape as
the wads to be nade. Ot her parts of the apparatus

di scl osed in docunent (1) need not be further described
since they are not relevant for the conparison with the
i nvention.
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Therefore, as in the present patent, docunent (1)

di scl oses the superposition of two adjacent el enents,
nanely a perneable carrier and a form ng el enent for
defining a form ng zone. However, in the known nethod,
the carrier is wound about the suction drum before the
nmoul di ng el ements are brought in operative contact with
the carrier.

The state of the art reported in the introductory part
of docunment (1) (cf. page 2, lines 20 to 35) is not
closer to the subject-matter of the patent in suit than
the actual subject-matter subsequently described in
this docunent. According to the said state of the art,
absorbent wads are formed by projecting absorbent
material directly on the perneabl e envel ope of a
suction drum w thout making use of any wad shapi ng
means such as the noulding franes in docunent (1) or
the formng screen in the patent in suit.

The subject-matter of clains 1 and 13 differs fromthe
di scl osure of docunent (1) by:

- the provision of a forming screen within the
meani ng of the patent, i.e. a continuous strip of
i npermeabl e material having a plurality of
successi ve and spaced apart perneabl e formng
zones showi ng the same shape as the outer shape of
the wads to be produced (cf. patent, colum 2,
lines 33 to 40), and

- the positioning of the form ng screen under the
perneabl e carrier
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The particul ate absorbent material is thus
deposited wi thout hindrance onto the carrier.
According to clains 1 and 13 the order of
superposition results inplicitly fromthe feature
that for each of said adjacent elenents the first
surface is the surface directed outwardly fromthe
drum and the second surface is the surface
directed inwardly therefrom

Al t hough, according to the anal ysis above, clains 1 and
13 are not correctly delimted over docunent (1), which
is acknow edged as closest prior art in the patent in
suit, such an offence against the requirenents of

Rul e 29(1) EPC is not a ground for opposition under
Article 100 EPC and, therefore, may not be objected

her e.

Si nce docunent (1) is silent about function and
particul ar construction of the elenents visible inits
Figure 2 and interpreted as lugs by the appellant, it

i s not conprehensi ble why these el ements shoul d have
any other function than formng a structural part of a
conventional suction drum about which the perneable
carrier formng strip 35 and the noulding frames 37 are
successi vel y wound. According to document (1), the
noul ding frames are the only neans defining formng
zones (cf. page 9, lines 26 to 34). The unpublished
decision T 276/ 86 cited by the respondent is al so
confirmng the position that a prior art document may
not be msinterpreted in such a way as to arbitrarily
derive a conbination of features which does not
actually reflect the very teaching of the disclosure
(cf. in particular point 4.2 of that decision).

2009. D
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Even if it were supposed that the |lugs shown in
docunent (1) were to define "form ng zones" between
adj acent lugs, these perneable areas woul d not be
adapted to form wads of predeterm ned size and shape,
since only the distance between the lugs in the

peri pheral direction could be changed. The ot her
opposite sides of the wads woul d be predeterm ned by
the |l ateral distance between the edges of the drum
which is fixed. After all, the suction drum according
to the second enbodi nent of the present patent

(cf. Figure 2) is also provided with a plurality of

| ugs which, however, are playing no role in the
constitution of the form ng zones. These are realized
by apertures 320 in an internediate belt 402.

For these reasons, the lugs and the perneabl e envel ope
of the drumdisclosed in docunent (1) cannot be
regarded as a "formng screen” within the neani ng of
the features as cl ai ned.

Inventive step

Wth respect to the disclosure of docunent (1) the two
di stingui shing features nentioned above (point 2.2)
represent the solution of the problem addressed in the
patent (colum 3, lines 27 to 33) of sinplifying the
conventional nethod and apparatus for a nore efficient
production of absorbent wads. Mreover, the wads renain
on the carrier after their formati on and subsequent
separation fromthe form ng screen. This neasure
facilitates subsequent production steps to be

per f or med.

This result is also obtained in docunent (1) but with a
different arrangenent. The form ng zone according to

docunent (1) is fornmed by nmeans of noul ding el enents
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applied onto the carrier, whereas, according to the
invention, a formng screen consisting of a strip of
uni form thickness and provided with apertures, is

i nt erposed between the suction drumand the carrier so
t hat accunul ati on of absorbent material on the carrier
is not inhibited. The succession of noul ding el enents
di scl osed in docunment (1), therefore, is not even
equivalent to the form ng screen used in the patent
enbodi nent .

G ven the structure and design of the noul ding franes
in docunent (1), it was not possible to sinply reverse
the order and to place the noul ding el ements under the
carrier. Therefore, docunent (1) does not provide any
incitement to arrange the elenents in the nanner as

cl ai ned.

The other cited docunents neither conme closer to the

i nvention than docunent (1) nor suggest the essential
feature according to which a form ng screen is di sposed
under a perneable carrier for carrying wads during
their formation.

Docunent (9) discloses a nethod and an apparatus for
maki ng di screte conposite pads of air laid fibers by
using two separate formng carriers, known as wires, to
formtwo identical uniformlayers of fibers and joining
themto forma pad. Each layer is fornmed by deposition
of air suspended fibers on a respective carrier 16, 18.
As shown on Figure 3 and 4, each carrier is made of an
endl ess foram nous form ng screen having air perneable
areas 17 for retaining the fibers while the remaining
areas 19 are nmade air inperneable by using a bl ocking
material. Therefore, both the functions of the carrier
and the form ng screen are exerted by the sanme el enent
called "forming carrier” (cf. colum 2, lines 35 to 40
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and colum 3, lines 2 to 3). Consequently, the two
el enents used for form ng each a | ayer of the conposite
pad, are neither superposed nor separabl e.

Docunents (4) and (5) disclose each an apparatus for
maki ng di screte absorbent articles, according to which
air laid fibers are deposited into a plurality of
formation cavities provided with foram nous bottom
wal I s. The cavities are disposed at intervals about the
peri phery of a suction drum A perneable carrier
covering the surface of the drumis neither present
nor necessary, so that the superposition of two
separate el enments such as a carrier and a formng
screen coul d not be suggested by these docunents,

ei t her.

Docunents (7) and (8) disclose each an apparatus for
maki ng pl anar, continuous webs of fibrous absorbent
mat eri al. However, a formng drumis not used and

di screte pads are not produced. According to

docunent (7) (cf. Figure 4 and colums 3 and 4), an
absorbent layer of air felt is formed by suction
deposition of fibres on a reinforcing tissue paper 23
t hrough a foram nous supporting surface 11. The
foram nous surface used in docunment (7) can, however
not be regarded as a formng screen in the neaning of
claim1, since said surface is uniformy perneable,
i.e. has no areas of different perneabilities for
provi ding form ng zones having the shape of discrete
wads.
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According to docunent (8), (cf. Figure 5, 9 and 14), a
web of fibrous material having a non-uniformthickness
is formed by deposition on an endl ess screen 200 which
may function as a carrier 44 or on a perneable carrier
sheet 56 (cf. colum 3, lines 21 to 47 and colum 7,
lines 9 to 15). However, the desired profile of the web
i s shaped by using additional baffles 44 (cf. Figure 5
and colum 6, lines 15 to 31) and not, as is the case
in the present invention, by providing the formng
screen with areas of different perneabilities. Even
when considering that a screen may be di sposed under a
carrier, there is no formng screen in the neani ng of
the patent in suit either

Therefore, none of docunments (7) or (8) discloses the
superposition of two form ng el enents having
characteristics such as those recited in clains 1 or 13
in suit.

Fromthe foregoing, it results that a skilled person

wi t hout knowl edge of the invention could not find in
the prior art docunments any suggestion to nodify the
nmet hod and apparatus known from docunent (1) of form ng
di screte wads on a suction drum in the way as cl ai ned.
Therefore, the Board is satisfied that the subject-
matter of independent clainms 1 and 13 is not obviously
derivable fromthe state of the art, within the neaning
of Article 56 EPC.

The apportionnment of costs requested by the respondent
nmust be refused since, although a new |ine of argunents
was submitted late by the appellant, it was
neverthel ess based on the sane docunents as those
considered in the previous proceedi ngs and no new
ground for opposition was raised. Therefore, the Board
sees no reason to depart fromthe normal rule provided
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by Article 104(1) EPC that each party to the
proceedi ngs shall neet the costs he has incurred.

Order

For these reasons i1t i1s decided that:

1. The appeal is dism ssed.

2. The Respondent's request for apportionment of costs is
ref used.

The Regi strar: The Chai r man:

S. Fabi ani W D Wil
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