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Summary of Facts and Submn ssions

2042.D

Eur opean patent No. O 353 188 relating to "Novel
expression systent and claimng priorities from

GB 8818046 of 28 July 1988 (Pl) and GB 8914666 of

26 June 1989 (PIl) was granted on the basis of the

Eur opean application No. 89 810 545.7 with forty clains
for all designated Contracting States except for ES and
with 38 clains for ES.

A notice of opposition was filed whereby the revocation
of the European patent was requested on the grounds of
Article 100(a) to (c) EPC

The decision of the Qpposition Division was to naintain
the patent in anended formon the basis of a main
request filed at oral proceedings together with an
amended description. Cains 1, 5 and 40 of this request
for all designated Contracting States except ES read as
fol | ows:

"1. A reconbi nant DNA nol ecul e conprising a DNA
sequence coding for pectin |yase pel A having the am no
aci d sequence set forth in fig.10; pectin |yase pelB
having the am no acid sequence set forth in fig. 11,
pectin | yase pel C having the am no aci d sequence set
forth in fig.12; pel E obtainable by expression of pelE
contained in pGA880 shown in fig.5, deposited under
accessi on no. DSM 4392 or pel F obtai nabl e by expression
of pel F contained in pGAB60 shown in fig.6, deposited
under accession no. DSM 4391 or a derivative thereof,
wherein a derivative designates a |larger derivative

i ncludi ng flanki ng sequences or DNA sequences which are
degenerated in accordance with the genetic code.”
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"5. A reconbi nant DNA nol ecul e according to claim1,
conprising a DNA sequence of the formula Il shown in
figure 12 or a derivative thereof as defined in
claim1."

"40. Pectin |lyases PLA PLB, PLC, PLE or PLF in pure
form obtainable by transform ng a host which is not
capabl e of expressing any pectin |yase with a
reconbi nant DNA nol ecul e according to claim1 and

i solating said pectin |yases."

Dependent clains 2 to 4, 6 to 22 related to further
enbodi nents of the reconbi nant nol ecul e of claim 1.
Claim23 was directed to a process for the preparation
of a DNA nol ecule according to claiml. Caim24 and
clainms 25 to 33 dependent thereof related to various
enbodi nents of a transforned host containing a

reconbi nant nol ecul e according to claiml and clains 34
and 35 related to a nethod for preparing such
transforned host. Clains 36 to 39 were directed to a
met hod for producing the pectin |yase pol ypeptides.

The corresponding clains were filed for ES.

The Appel |l ants (OQpponents) | odged an appeal, paid the
appeal fee and submtted a statenent of grounds of
appeal .

The Respondents (Patentees) filed an answer to the
grounds of appeal together with an auxiliary request
for all designated Contracting States, except ES and a
test report.

This auxiliary request differed fromthe main claim
request for all designated Contracting States, except
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ES accepted by the Qpposition Division in that claim5b
was del eted and all other clains were renunbered
accordingly; in addition, claim1l was anended as
fol | ows:

"1. A reconbi nant DNA nol ecul e conprising a DNA
sequence coding for pectin |yase pel A having the am no
aci d sequence set forth in fig.10; pectin |yase pelB
havi ng the am no acid sequence set forth in fig. 11,
pectin | yase pel C obtai nabl e by expression of pelC
contai ned in pGA50 shown in fig.3, deposited under
accessi on no. DSM 4390; pel E obtai nabl e by expression
of pel E contained in pGAB80 shown in fig.5, deposited
under accession no. DSM 4392 or pel F obt ai nabl e by
expression of pelF contained in pGAB60 shown in fig.6,
deposited under accession no. DSM 4391 or a derivative
thereof, wherein a derivative designates a | arger
derivative including flanking sequences or DNA
sequences which are degenerated in accordance with the

genetic code." (anendnents enphasi zed by the Board)
\Y/ The Board issued a conmunication pursuant to
Article 11(2) of the Rules of Procedure of the Boards
of Appeal, summoning oral proceedings and setting out
its provisional, non-binding opinion.

VII. On 21 February 2000 and 2 March 2000 respectively, the
parties announced their intention not to attend ora
proceedi ngs and requested that a decision be nmade based
on the state of the file.

VIIl. The Board sent a comrunication indicating its intention
to grant a patent on the basis of the auxiliary request
for all designated Contracting States, except ES and
requested fromthe Respondents that they filed the

2042.D Y A
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correspondi ng set of clains for ES.

The Appellants were set a termto provide their
comments on the auxiliary request for ES. No answer was
received within the inparted tine limt.

The docunents cited in the present decision are the
fol | ow ng:

(1): EP-A-0 278 355

(3): Maniatis et al., Mlecular Coning, A Laboratory
Manual , Cold Spring Harbor Laboratory, 1982,

(4): Van Houdenhoven, F.E. A, Studies on pectin
| yases, Ph.D. thesis, Agricultural University of
Wageni ngen, Editors H Veenman and Zonen B.V.,
COct ober 1975,

(5): Edman, P. and Begg, G, European J.Bi ochem,
Vol . 1 pages 80 to 91, 1967,

(6): Kust ers-van Soneren, M, Characterization of an
Aspergillus niger pectin |yase gene famly, Ph.D.
thesis, Rijksuniversiteit, Urecht, January 1991,

(10): Kusters-van Soneren, MA et al., Curr.GCenet.,
Vol . 20, pages 293 to 299, 1991.

The argunents in witing by the Appellants insofar as
they are relevant to the proceedi ngs can be sumari zed
as foll ows:

Mai n request for all designated Contracting States
except ES:
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Cl aim 40 | acked novelty over docunent (4) under
Article 54(1)(2) EPC and over docunent (1) under
Article 54(3)(4) EPC as both these docunents

di scl osed the pectin |yase PLII which was the
sane protein as the clainmed PLA by all tested
criteria.

The patent in suit did not enjoy any priority
rights for two reasons:

The two priority applications, filed on 28 July
1988 and 26 June 1989, respectively, disclosed
menbers of the pectin lyase famly of Aspergillus
niger (A-niger). If there was an invention in
finding such a famly, this invention was

di scl osed when the first nenber of the famly was
descri bed. The first nenber of the pectin |yase
famly of A niger was described in the patent
application GB 8702475 filed on 1 February 1988
whi ch served as priority application to the
patent EP-A-0 278 355 (docunent (1) on file).
Consequently, neither of the priority
applications of the patent in suit were the first
application to have been filed in respect of the
pectin |yase famly. In accordance with

Article 87(4) EPC, they could not serve as a
basis on which to establish priority.

Claim1l was directed, in particular, to the DNAs
encodi ng pel F, pelE and pel C and claim5 was
directed to the DNA encodi ng pel C, which latter
DNA was identified in both clains by reference to
Figure 12 ie by its sequence. In contrast, the
sequence was not disclosed in the priority
applications which provided the reconbi nant
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pl asm d encoding pel C. In accordance with the
case law (T 301/87, QJ EPO 1990, 335) that a
deposit of a DNA nol ecul e does not give a right
of priority for its sequence, none of these
priority applications could serve as a basis on
whi ch to acknow edge priority rights to clains 1
and 5. The priority date in relation to these
clainms was the filing date of the patent in suit.

- In view of the findings with regard to priority,
docunent (1) published on 17 August 1988 bel onged
to the prior art.

Docunent (4) disclosed that there were two nenbers in
the pectin |yase famly. Docunent (1) described the
cloning of one of them The skilled person would use
the information given in docunent (1) to screen
routinely for the other pectin |yases and woul d, thus,
necessarily arrive at the clained pectin |Iyases. No

i nventive step was invol ved.

Auxiliary request for all designated Contracting States
except ES:

Docunent (4) taught a nethod for the conplete
purification of PLI and/or PLII. This allowed routine
sequenci ng of short stretches of either of the proteins
accordi ng to docunent (5). On the basis of these short
sequences, probes could be prepared according to
docunent (3). These probes could then be used in a
routi ne manner to recover the clained pectin |yase
genes. The requirenent for inventive step was not

ful filled.

The Respondents answered essentially as foll ows:
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Mai n request for all designated Contracting States
except ES:

Claim40 directed to the PLA protein in pure form
was novel over docunent (4) which disclosed a

m xture of pectin |yases. It was al so novel over
docunent (1) as the pectin |yase PLII was

di fferent from PLA.

The pel A, pel B, pel C, pel E and pel F genes and
proteins were disclosed for the first tine in the
first priority application of the patent in suit,
Pl. It, thus, could not be said that the priority
application GB 8702475 for document (1) was a
first filing of the invention conprising said
genes and proteins. Therefore, it was allowable to
claimpriority fromPl in accordance with

Article 87(1) EPC.

In PI, the pel A and pel B genes and proteins were
described in terns of their DNA and am no-acid
sequences. The other pectin |yases and the genes
encodi ng them were characterized through the
deposition and the structural features of the
rel evant plasm ds. Thus, Pl disclosed the sane
invention as the patent in suit and all clains
enjoyed priority rights from28 July 1988.

In view of these findings with regard to priority,
docunent (1) did not belong to the state of the
art. Starting fromdocunment (4) as closest prior
art, the problemto be solved could be defined as
the provision in pure formof distinct pectin

| yases. Since neither docunent (4) nor any other
docunents of the state of the art suggested the
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exi stence of the five pectin |yases, it was not
obvi ous to search for the genes encodi ng them
I nventive step nust be acknow edged.

Auxiliary request for all designated Contracting States
except ES:

Caim5 of the main request was deleted and claim1 was
redrafted in such a way that pel C was characterized by
features which were disclosed expressis verbis in Pl
The cl ai mrequest as a whole enjoyed priority rights
from28 July 1988. Thus, the sane reasoning applied
with regard to inventive step of claim1 (conprising

t he pel C gene) over docunent (4) as was presented in
relation to claim1l of the nmain request.

XI'll. The Appellants requested that the decision under appea
be set aside and that the patent be revoked.

The Respondents requested that the appeal be dism ssed
or, as an auxiliary request, that the decision under
appeal be set aside and the patent be nmintained on the
basis of clains 1 to 39 for all designated Contracting
States except ES filed on 3 March 1998 and clains 1 to
39 for ES filed on 18 May 2001.

Reasons for the Decision

Mai n request for all designated Contracting States, except ES
Articles 87 to 89 EPC;, right of priority

1. The Appell ants argued that the patent application
@B 8702475 which serves as priority application for

2042.D Y A
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docunent (1) was the first application to disclose the
pectin |lyase famly of A niger and, therefore, that PI
coul d not serve as a basis under the provision of
Article 87(4) EPC for claimng a right of priority for
the pel A, pel B, pelC, pel E and pel F genes and proteins
whi ch bel onged to this famly.

The patent application GB 8702475 is not one of the
docunents on file. There is, thus, no evidence that its
content differs fromthat of docunment (1). This latter
docunent nentions the common general know edge t hat
many pectin |yases are synthesized in A niger,
including PLI and PLII, and it al so describes the

cl oning and the expression of the PLI gene (al so known
as pelD). It is, however, wholly silent on the nunber
and characteristics of further pectin |yase genes and
proteins. In contrast, claim1 of the main request is
directed to five genes other than pel D, which encode
pectin |yases of A.niger. It is, thus, concluded that
GB 8702475 does not disclose the same invention as
claim1 because the disclosure of one protein with a
gi ven function (here, pel D) does not neke avail abl e
proteins with the sanme function. GB 8702475 cannot be
considered as a first application under Article 87(4)
EPC for the reconbi nant DNA nol ecules of claiml
carrying the DNA sequences coding for the pel A, pelB
pel C, pel E and pel F proteins. Consequently, Pl may
serve as a basis for claimng a right of priority.

According to Article 88(3) and (4) EPC, the right of
priority shall cover those elenents of the application
whi ch are specifically disclosed as a whole in the
appl i cation whose priority is clained. In decision

T 81/87 (QJ EPO 1990, 250), it was nade clear that the
di scl osure of the essential features nust be either
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express, or be directly and unanbi guously inplied by
the text, and that m ssing elenents which are to be
recogni zed as essential only later on are thus not part
of the disclosure.

In claiml, the pel A pelB, pel E anf pel F genes are
characterized by features which were already descri bed
in Pl (Figures 9 and 10, page 62). Caim1, thus,
enjoys priority rights from28 July 1998 in respect of
t hese genes.

The DNA encoding pelCis characterized in clains 1 and
5 by reference to Figure 12. This figure shows a 3168
base pair (bp) |ong sequence. The pel C open-readi ng
frame (ORF) starts at position 1368, it is 1373 bp |ong
and conprises three introns. In the first priority
docunent, the pel C gene is characterized as being on a
5Kb DNA fragnment which is carried by the deposited

pl asm d pGAB50. The issue to be decided is thus,

whet her the provision of pGAB50 can be considered as a
di rect and unanbi guous di scl osure of the pel C gene.

To characterize the pelC gene in the 5 Kb insert, it is
necessary to sequence this insert, to identify in the
sequence the el enents, pronoters, term nators, open-
reading frames, introns which it may contain and,
finally, to determ ne which conbination of these

el ements constitute the pel C gene. It nay be accepted
that the necessity of sequencing the 5 Kb DNA fragnent
does not deter fromthe conclusion that the provision
of said fragnent anounts to an inplicit disclosure of
Its sequence, taking into consideration that, in 1988,
t he DNA sequenci ng of fragnents of such | ength woul d
routinely be achieved. Yet, this sequence bei ng known
does not necessarily inply that the provision of the
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DNA fragnment makes available in a direct and

unanbi guous manner a specific gene which it contains,
i f only because the 5Kb fragnent which is bigger than
the gene of interest nmay carry nore than one gene.
Thus, priority rights for the pel C gene as clained in
claim1 cannot be derived fromPI.

The facts of the present case shows sone simlarity to
those dealt with in decision T 277/95 of 16 April 1999.
There, a claimto a nethod of producing in CHO cells
reconbi nant human erythropoietin (rhEPO characterized
by the presence of a specific glycosilation pattern was
found not to enjoy priority froma priority application
which failed to disclose any glycosilation pattern for
t he rhEPO produced by the CHO deposited cell line. The
then conpetent Board canme to the conclusion that, in
spite of the availablity of the cell line, the skilled
person in the absence of any information about the
presence of a specific glycosilation pattern could not
derive fromthe priority docunent the specific features
whi ch characterized the clai ned nethod.

Article 56 EPC, inventive step of clains 1 and 5 conpri sing

t he reconbi nant DNA encodi ng the pel C pectin |yase.

2042.D

Novel ty was not challenged in relation to these two
clainms. The issue of inventive step is to be decided,
taking into account that, in view of the findings under
poi nt 6 above, docunent (1) published on 17 August 1988
bel ongs to the state of the art as far as pelCis
concerned. Docunent (1) is considered to be the cl osest
prior art. It discloses a reconbi nant DNA conpri sing
the A niger pel D gene encoding the PLD pectin |yase
known in the art as PLI.
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9. Starting fromdocunent (1), the objective problemto be
solved is to isolate a reconbi nant DNA encodi ng a
further pectin |yase of A niger.

10. The sol ution provided by the patent in suit is to
screen a gene bank of A.niger with the pel D DNA as a
probe and to recover the DNAs hybridising to said
probe. The Board is satisfied that the above defined
problemis solved in this nmanner as a reconbi nant DNA
is isolated, the expression of which |eads to the
protein PLC with pectin |yase activity (patent in suit,
passage bridgi ng pages 8 and 9).

11. Docunent (4) (page 17) summarizes the comon genera
know edge as early as 1975 with regard to the ability

of fungi to produce extracellular enzynes: .. fung
often excrete nore than one enzyne which catal yzes the
sane reaction...This neans that...the presence of only
one enzyne activity does not exclude the possibility
that nore than one enzyne is present...Many pectic
enzynes. .. have very simlar nolecul ar weights and
charges, with the result that they are very difficult
to separate by conventional techniques of protein
fractionation." Docunent (4) also provides experinental
evi dence confirm ng the common general know edge on
specific pectin lyases: two pectin |yases are purified
froma preparation of Asp.niger: PLI and PLIIl which
have nearly identical am no-acid conposition and the
sane C-term nal am no-acids (page 46).

12. In the Board's judgnent, the know edge that it is
difficult to separate pectin |yases by conventi ona
fractionation techniques would | ead the skilled person
to try and obtain themin sone other way. Docunent (1)
al ready applied reconbi nant DNA techni que for the

2042.D Y A
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i solation of the gene coding for pelD and in 1988, the
reconbi nant DNA route to the production of a protein in
pure form including the screening of the gene encoding
said protein with a honol ogous DNA probe, had becone a
matter of general common know edge (docunent (3)).

Thus, aware of the fact that pectin |yases are very
simlar in their am no-acid conpositions, ie that the
DNAs encodi ng them share substantial honol ogy, the
skilled person would be able to isolate said DNAs in a
routine manner by hybridi sation of a Asp.niger bank to
the pel D DNA probe avail able from docunent (1).

O herwi se stated, it did not require inventive skills
to obtain the reconbi nant DNA carrying the pel C gene.

Therefore, it is concluded that the subject-matter of
claims 1 and 5, when directed to the pel C gene, does
not involve an inventive step. If one alternative of a
claimcovering several alternative inventions does not
fulfil the requirenents of Article 56 EPC, then the
whole claimfails. The main request is thus refused for
failing to fulfill the requirenments of Article 56 EPC

Auxi liary request, clains for all designated Contracting

St ates except ES

Article 123(2)(3) EPC, Article 84 EPC

14.

2042.D

This set of clainms differs fromthat of the main
request in that claim5 has been deleted and, in
claiml1l, the pel C reconbinant DNA is characterized by
reference to the nane and the deposit nunber of the
reconbi nant plasmd carrying it. Support for this
feature may be found on page 72, line 5 of the
application as filed. The requirenents of

Article 123(2) EPC are fulfill ed.
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The scope of claim1 conprising the pel C reconbi nant
DNA was not enlarged by nmaking reference to the
specific deposited reconbinant plasm d carrying the
pel C codi ng sequence rather than to the sequence per
se. The requirenents of Article 123(3) EPC are al so
ful filled.

The claimis clear (Article 84 EPC)

Article 54 EPC, novelty of claim39 (fornmer claim40 of the

mai n request)

17.

18.

2042.D

The novelty of claim39 was chal |l enged (i nsofar as the
PLA protein is clained) on the basis of docunent (4)

whi ch discloses a purified preparation of a pectin

| yase named PLII. Docunent (4) describes the isolation
of PLIl in a specific manner froma specific origin:the
commerci al enzyne preparation U trazynf. A conparison
bet ween the properties of PLA and those of an enzyne
considered to be PLII is found in exanple 6.4 in the
patent in suit as well as in a test report filed by the
Respondents in the course of the appeal and in the

post - publ i shed docunents (6) and (10) (to be taken as
expert docunents). Each of these docunents wll be
considered in turn to assess whether or not PLA as
clained in claim39 and PLII as isolated from U trazynf
are the sanme enzynes.

In Exanple 6.4 of the patent in suit, PLA isolated from
the wild-type strain A niger NAOO or froma transforned
A. niger host according to the purification procedure
given in the patent in suit is conpared with a pectin

| yase named PLII. This pectin |yase is obtained by the
purification procedure used in docunent (4), but
starting fromthe A niger strain N4OO rather than from
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the U trazynf preparation. This exanple does not, thus,
provi de a conparison which is relevant to assessing

whet her PLA and the PLIl enzyne present in Utrazyn® and
i sol ated according to the state of the art (docunent
(4)) are the sanme proteins.

In the test report filed by the Respondents on appeal,
the properties of PLA are said to be conmpared with that
of "purified PLII isolated froma comercial pectinase
preparation (U trazyne® Van Houdenhoven, 1975)". The
purification nethod, however, is not specified. It is,
t hus, inpossible to assess whether or not the
addi ti onal pol ygal acturonase activity observed in the
PLII enzyne preparation woul d have been present in the
PLII enzyne preparation as obtained by the nethod of
docunent (4) ie whether PLA and the PLII enzyne
isolated fromU trazyne® by the nethod of docunent (4)
woul d differ by this feature.

The post - published docunent (6) presents an exhaustive
study of, in particular, PLA and a conparison is
carried out between this enzyne and PLII purified from
U trazyn® as described in docunent (4). In the passage
bri dgi ng pages 11 and 12, it is stated: "
PLA...was...shown to be the sane enzyne as PLII"

whereas on page 17, the opinion is given that: . we
provi de strong evidence that the pel A gene product PLA
is the sane as the enzyne PLII" and on page 47:"...we
have now cl early denonstrated that Asp.niger N4AOO PLA
has the sanme properties as PLII fromUtrazynf™. Yet, on
page 41, the nol ecul ar weight of mature PLAis said to
be "slightly higher than that of PLII", and the

I soel ectric points of both enzynmes are given as being
3.5 and 3.7, respectively; these differences being

attributed to the fact that both enzynes are produced
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in A niger strains of different origins. On page 42, it
is stated: "it is clear that PLII and PLA are closely
related if not identical enzynes".

I n docunent (10) (summary) published in 1991, the
identity of PLA and PLIl is once nore suggested but not
affirmed: "... it was shown that the pel A encoded PLA
is probably the sane enzyne as PLII fromUtrazym.."
(enphasi s added by the Board).

The Board understands the informations given in
docunents (6) and (10) as inplying that PLA and PLI
have the sane functional properties, but also that,
even a long tinme after the filing date of the patent in
suit, the skilled person was not sure whether or not
they represented the sane nol ecul e.

In the absence of a firm and unanbi guous di scl osure of
the identity between PLA and PLII, the Board concl udes
that the subject-matter of claim39 including PLAis
novel over the disclosure of PLII in docunment (4).

It was al so argued that docunent (1) was detrinental to
the novelty under Article 54(3)(4) EPC of claim1l
conprising the PLA protein. PLII is nentioned once on
page 3 of this docunent as one of the pectin |yases,
the purification of which was described in docunent
(4). The disclosure, thus, does not add to the

di scl osure of PLII in docunment (4): the reasoning
presented under points 17 to 21 which led the Board to
conclude that the subject-matter of claim39 including
PLA is novel over the disclosure of PLII in docunent
(4), applies.

Articles 87 to 88 EPC, priority rights

2042.D
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Al'l of the reconbinant DNAs of claim11 including the
one encodi ng pel C are characterized in the sanme manner
as in Pl (Figures 9 and 10, page 62). Thus, claim1l
enjoys priority from28 July 1988.

Article 56 EPC, inventive step

26.

27.

28.

29.

2042.

In view of the findings under point 25 above, docunent
(1), published on 17 August 1988, does not belong to
the state of the art. The closest prior art is docunent
(4), the content of which is sunmarized under point 11
above.

Starting fromthis prior art, the objective problemto
be solved is to provide further pectin |lyases in pure
form

The proposed solution is to clone and express
separately each of the genes encoding said pectin

| yases. The Board is satisfied that the above defined
problemis solved in this manner as five genes are

i sol ated, the expression of which |leads to proteins
with pectin |yase activity (patent in suit, passage
bri dgi ng pages 8 and 9).

Differently fromdocunment (7) (see point 12 above)
docunent (4) does not suggest to take the DNA

reconbi nant route to the purification of the pectin

| yase genes. Neither does any of the other docunents
bel onging to the state of the art. as said in point 12
above, it could be accepted that in 1988, on the basis
of the then prevailing general common know edge, this
route was an obvious one to take for the skilled
person, as reconbi nant DNA techni ques were major tools
for the separation of proteins (docunent (3)). Yet, it
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remai ns that on the basis of the disclosure of docunent
(4), which does not provide a clear teaching of a
single pectin |yase, |let alone an am no-aci d sequence
whi ch could be a basis for preparing a probe, the

cl oni ng of these genes becones a research programm

i ncluding the isolation of said probe. In this respect,
the argunent by the Appellants (see section Xl above)
that all techni ques necessary to isolate the probe were
known from docunents (3) and (5), thus nmeking said

i sol ati on obvious, is not convincing: indeed, according
to the case | aw of the Boards of Appeal (see, for
exanple, T 2/83, QJ EPO 1984, 265), it is not a
question of whether a skilled person could have carried
out the invention but whether he woul d have done so.
Taking into account that in accordance with the case
law (cf. T 500/91 of 21 COctober 1992), the average
skilled person in the field of biotechnol ogy woul d not
be expected to solve technical problens through
scientific research, it is concluded that the subject-
matter of claiml and of all of the other clains which
are dependent thereof was obtained by exercising

i nventive skills. Accordingly, it is decided that the
requi renments of Article 56 EPC are fulfilled.

For these reasons, it is concluded that the auxiliary
request conprising clains 1 to 39 for all designated
Contracting States except ES and the request concerning
claims 1 to 39 for ES, which correspond to clains 1 to
39 of the auxiliary request for all other designated
Contracting States fulfill the requirenents for
patentability.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

(a) clains 1 to 39 for all designated Contracting
States except ES filed on 3 March 1998 as
auxiliary request; and

(b) <clains 1 to 39 for the contracting State ES filed
on 18 May 2001; and

(c) description pages 2,3,5 to 20, 22 to 33 and
page 34, lines 1 to 41 as granted and pages 4 and
21, filed on 5 Decenber 1996; and

(d) drawings: Figures 1 to 15 as granted.

The Regi strar: The Chai r woman:

U. Bul t nann

2042.D

U. Ki nkel dey



