BESCHVWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMI'S OFFI CE DES BREVETS
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen
DECI SI ON
of 6 April 2000
Case Nunber: T 0467/97 - 3.3.3
Appl i cation Nunber: 88303444. 9
Publ i cati on Nunber: 0288227
| PC: C08J 5/ 18

Language of the proceedi ngs:

Title of invention:
Pol yol efine fil ns

Pat ent ee:
EXXON CHEM CAL PATENTS | NC,

Opponent :
Her cul es I ncor porated

HOECHST AKTI ENGESELLSCHAFT
| nperial Chem ca
ACORDI S AG

Mobil G|

EN

| ndustries PLC

Corporation Ofice of Patent Counse

Courtaul ds Fil m & Packing (Holdings) Limted

Headwor d:

Rel evant
EPC Art.

| egal provisions:
54(2), 56

Keywor d:
"Novelty (yes)
di scl osure"

"I nventive step (yes) -
features”

EPA Form 3030 10. 93

- whol e contents approach -

non-inplicit

non- obvi ous conbi nati on of known



Deci si ons cited:
T 0666/89; T 0246/91; T 0495/91

Cat chwor d:

EPA Form 3030 10. 93



9

Européisches European
Patentamt Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0467/97 -

Appel I ant 1|
(Qpponent 01)

Represent ati ve:

Appel lant 11:
(Qpponent 02)

Represent ati ve:

Q her party:
(Opponent 03)

Represent ati ve:

3.3.3

DECI SI ON

of the Technical Board of Appeal 3.3.3

of 6 April 2000

Her cul es | ncor porated

Her cul es Pl aza

1313 North Market Street
W m ngt on

Del anwar e 19894- 0001 (US)

Lederer, Franz, Dr.
Lederer, Keller & Riederer
Pat ent anwél t e
Prinzregentenstrasse 16

D- 80538 Minchen (DE)

HCECHST AKTI ENGESELLSCHAFT
D- 65926 Frankfurt am Main (DE)

Lederer, Franz, Dr.
Lederer, Keller & Riederer
Pat ent anwél t e
Prinzregentenstrasse 16

D- 80538 Minchen (DE)

I nperial Chem cal Industries PLC
I nperial Chem cal House

M I | bank

London SWLP 2JF (GB)

Gratw ck, Christopher

ICl Goup Intellectual Property
P. O Box 90

Wlton

M ddl esbr ough

Cleveland TS90 8JE (GB)



O her party: ACORDI S AG
(Opponent 04) Kasi nostrasse 19-21
D- 42103 Wippert al (DE)

Represent ati ve: Fett, QGinter
Acordis AG
Kasi nostrasse 19-21
D- 42103 Wippert al (DE)

-2 -

O her party: Mobi|l Q| Corporation

(Opponent 05) O fice of Patent Counsel
3225 Gal | ows Road

Fai r f ax
Virginia 22037 (us)

Representative: Lawr ence, Peter Robin Broughton
G LL JENNI NGS & EVERY
Boar dgat e House
7 Eldon Street
London EC2M 7LH  (GB)

O her party: Courtaul ds Film & Packing (Holdings) Limted
(Opponent 06) Bat h Road
Bri dgwat er

Sonerset TA6 4PA (GB)

Representative: d ai sse, John Anthony, Dr.
Pat ent s Depart nent
Courtaul ds Filnms & Packagi ng (Hol dings) Ltd
Bat h Road
Bri dgwat er
Sonerset TA6 4PA (GB)

Respondent : EXXON CHEM CAL PATENTS | NC.
(Proprietor of the patent) 1900 East Lnden Avenue
Li nden

New Jersey 07036-0710 (US)

Represent ati ve: UEXKULL & STOLBERG
Pat ent anwal t e
Besel er strasse 4
D 22607 Hanbur g (DE)



Deci si on under appeal : Interlocutory decision of the Qpposition D vision
of the European Patent Ofice dated 12 March
1997, issued in witing on 2 April 1997
concer ni ng mai nt enance of European patent
No. 0 288 227 in amended form

Conposition of the Board:

Chai r man: C. Gérardin

Menmber s: R Young
S. C Perrynan



- 1- T 0467/ 97

Summary of Facts and Subm ssi ons

The nmention of the grant of European patent

No. O 288 277, in respect of European patent
application 88 303 444.9, with eight clains, filed on
15 April 1988 and claimng a GB priority of 21 Apri
1987 (GB 8709446) was published on 6 July 1994.
Caim1l read as fol |l ows:

"A process for the production of oriented polyolefin
films conprising nelt blending under high shear
conditions a polyolefin and a rosin or resin,
preferably hydrogenated, having a nunber average

nol ecul ar wei ght as neasured by vapour phase osnonetry
bel ow 5000, to forma concentrate containing from 10
to 90 wt% of the resin or rosin and subsequently

bl endi ng the concentrate with a pol yolefin and
extruding the resultant blend to forma film™

Clains 2 to 8 were dependent clains directed to
el aborations of the process according to Claim 1.

1. Si x Notices of COpposition were filed against the
patent, as foll ows:

(1) by Hercules Inc., (Opponent 01) on 28 March
1995, on the grounds of lack of novelty and | ack
of inventive step (Article 100(a) EPC)

(ii) by Hoechst AG (Opponent 02) on 6 April 1995, on
t he grounds of |ack of novelty and | ack of
i nventive step (Article 100(a) EPC)

(ii1) by Inperial Chem cal Industries PLC
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(Opponent 03), on 6 April 1995, on the grounds
of lack of novelty and | ack of inventive step
(Article 100(a) EPO);

(iv) by Akzo Nobel Faser (Opponent 04), on 5 April
1995, on the grounds of |ack of novelty and | ack
of inventive step (Article 100(a) EPC);

(v) by Mobil QI Corporation (Opponent 05), on
12 April 1995, on the grounds of insufficiency,
as well as lack of novelty and | ack of inventive
step (Articles 100(a) and 100(b) EPC); and

(vi) by Courtaulds Filnms (Holdings) Ltd
(Opponent 06), on 4 April 1995, on the grounds
of insufficiency (Article 100(b) EPC), I|ack of
i ndustrial applicability (Article 52(1) and 57
EPC), |l ack of novelty and of inventive step

(Article 100(a) EPC).

The oppositions were supported inter alia by the

foll ow ng docunents:

R1: GB-A-1 231 861;

R4: GB- A-1 516 420;

R6: US- A-3 278 646/ (GB- A-993 387;

R12: US-A-3 503 922,

R18: GB-A-1 245 250;

R26: "Modern Plastics Encycl opedi a", 1979-1980,
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pages 347, 348, 350, 352, 356, 358, 382 and 386;

R28: " Pol yt hene” The Technol ogy and Uses of Ethyl ene
Polynmers, Edited by A. Renfrewet al., Iliffe &
Sons Limted, London 1960, pages 409 to 418;

R29: "Polyolefin Plastics", Theodore O J. Kresser
Van Nostrand Rei nhol d Conpany, New York, 1969,
pages 75 to 79; and

R30: Brochure published by Miulti base SA in Apri
1982, relating to "MJULTI BASE PPH 7012 A".

In a decision taken at the end of oral proceedings
hel d on 12 March 1997 and issued in witing on 2 Apri
1997, the Opposition Division found that the patent in
suit could be maintained in anended form based on a
set of Cains 1 to 7 and an anended descri ption, both
filed on 10 January 1997. Caim1l of the anended
version reads as foll ows:

"A process for the production of oriented

pol ypropyl ene filnms conprising nelt blendi ng under
hi gh shear conditions pol ypropyl ene and a rosin or
resin, preferably hydrogenated, having a nunber

aver age nol ecul ar wei ght as neasured by vapor phase
osnonetry bel ow 5000, to forma concentrate containing
from10 to 90 Wt % of the resin or rosin and
subsequent |y bl ending the concentrate with a

pol ypropyl ene and extruding the resultant blend to
forma film™

Clains 2 to 7, which correspond to Clainms 2 and 4 to
8, respectively, of the patent as granted, are
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dependent clains directed to el aborations of the
process according to Caiml.

According to the decision, there was neither any

i nsufficiency (Article 100(b) EPC), nor any |ack of

i ndustrial applicability (Articles 52(1), 57 EPC).
Furthernore, the process as clainmed before them which
i nvol ved the steps of:

1. produci ng oriented pol ypropylene filns, by

2. mel t - bl endi ng under hi gh shear

3. pol ypropyl ene and

4. aresin or rosin (M <5 000)

5. to forma concentrate ("masterbatching")

6. containing 10 to 90 wt% of the resin or rosin
7. subsequent|ly bl ending the concentrate with a

pol ypr opyl ene, and

8. extruding the resultant blend to forma film

was novel over R4, since the reference to
"masterbatching” in the latter gave no further
information as to how the masterbatch was obtai ned.

Nor was it evident how much pol ypropyl ene, if any, was
present in the masterbatch. Consequently, process

el emrents 2, 5, 6, and 7 were not explicitly or
inplicitly disclosed in R4.
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As to inventive step, the closest state of the art
was, contrary to the view of Qpponent |, Rl (and not
R6), in which there was, however, no nention of a
conbi nati on of masterbatching and high shear, only
conventional methods of m xing being used. The

di scl osure thus related to a fil mconposition having
certain properties, and not to a process, so that any
obvi ous nodi fications would not necessarily relate to
t he process.

There was no suggestion or reason why the skilled
person should nodify the process in an obvi ous way
such that nelt bl ending took place under high shear,
formng a masterbatch, followed by dilution with

pol ypropyl ene as required by the patent in suit, an ex
post facto approach havi ng been used in conbining of
R26 and/or R29 with Rl, none of the Qpponents having
di scussed the prejudice arising fromR18, and the
remai ni ng docunents being | ess rel evant.

Noti ces of Appeal against the above decision were
filed as foll ows:

(1) by Appellant | (OCpponent 01, Hercul es) on
8 April 1997, the prescribed fee being paid on
t he sane day, and a Statenent of G ounds of
Appeal being filed on 1 August 1997;

(i) by Appellant Il (OQpponent 02, Hoechst AG, on
11 June 1997, the prescribed fee being paid on
the sane day, and a Statenent of G ounds of
Appeal being filed on 5 August 1997;

(iii) by Appellant I'll (Opponent 03, 1Cl) on 5 June
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1997, the prescribed fee being paid on the sane
day, and a Statenent of G ounds of Appeal being
filed on 12 August 1997;

(iv) by Appellant IV (Qoponent 05, Mbil G 1 Corp.)
on 10 April 1997, the prescribed fee having been
paid already on 4 April 1997, and a Statenent of
Grounds of Appeal being filed on 1 August 1997.

Letters were, however, received:

(1) on 16 March 1999 from Appel |l ant |1
(Opponent 03, ICl), informng the EPO that its
opposition was w t hdrawn;

(i) on 7 January 2000 from Appellant |V
(Opponent 05; Mbil GI), inform ng the EPO t hat
its appeal was w thdrawn; and

(iii1) on 27 January 2000 from Opponent 06 (Courtaul ds)
informng the EPO that its opposition was
wi t hdr awn.

In view of the nunerous changes in the identity of the
Appel l ants and their representatives, the Board issued
a conmuni cation on 1 March 2000, confirm ng that the
remai ning parties to the appeal were:

1. Appel lant |1 (Opponent (01), Hercules Inc);
2. Appel lant 1l (Opponent (02); Hoechst AQG;
3. Qpponent (04); Akzo Nobel Faser AG (party as of

right), renamed Acordis AG (letter of
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7 Septenber 1999); and

The Pat entee, Exxon Chem cal Patents Inc.
(Respondent) .

The witten subm ssions of the parties to substantive

issues in the proceedings at this stage may be

summari sed as fol |l ows:

(i)

Appellant | maintained, in its Statenent of
Grounds of Appeal, its objection of |ack of
novelty in the light of R4, on the basis of a
"whol e contents approach”, citing the decision
T 666/89 (QJ EPO 1993, 495) and argued in
particul ar that:

(a) the filminflating technique resulted in
an oriented filmin the sense of the
patent in suit;

(b) t he bl endi ng was done with a high shear
devi ce such as a Banbury m xer; high shear
m Xxing was in any case necessary with the
conponent s under consi derati on;

(c) the | ow grade pol yol efin corresponded,
together with the tackifier conponent, to
the resin or rosin according to the patent
in suit; and

(d) t he techni que of nasterbatching was
standard in the art.

A new docunent:
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R31: F. Rodriguez, "Principles of Polyner
Systens", Second Edition, Hem sphere
Publ i shi ng Cor poration, page 307,

was cited for the first tine in support of
argunent (b), above.

An objection was al so raised for the first tine
t hat document R1 was novelty destroying for the
subject-matter of the patent in suit. Although
mast er bat chi ng was not nentioned in RL, it was
t ext book knowl edge. A further docunent:

R32: "Pol yolefin Plastics", Van Nostrand
Rei nhol d Pl astics Application Series,
pages 85/ 86,

was cited for the first time in support of the
| atter argunent.

As to inventive step, starting fromRl, which
di scl osed a polyolefin filmsuitable for tw st-
wrapping, it was not clear what problem was
solved by the patent in suit over this

di scl osure, particularly at the |lower resin
concentrations covered by Caiml. In this
connection, the only feature not disclosed was
t hat of nasterbatching. This was, however, a
conventional nethod of m xing and blending in
the plastics industry (R26, R28). Consequently,
there was no inventive step over Rl

Simlar considerations applied to the disclosure
of R6, considered by Appellant | to represent
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the cl osest state of the art, which related to
conpositions according to the patent in suit,
when considered in conmbination with R4, which
t aught mast er bat chi ng.

In a further subm ssion filed on 3 March 2000,
Appel lant | cited an extract from

R33: Kirk-Q hner, "Encycl opedia of Chem ca
Technol ogy", Third Edition, Volunme 10
(1980), pages 216 to 246,

in support of argunent (a) above.

Appellant 11, inits Statenent of G ounds of
Appeal, and in further subm ssions received on
17 Decenber 1999 and, finally, on 14 March 2000,
respectively, also maintained its objection of

| ack of novelty over R4 and of |ack of inventive
step in the light of RL and/or R6, enphasi sing,
in particular, that the "l ow grade polyol efin"
in R4 was preferably a hydrogenated resin, the
term "high shear” was indeterm nate in scope,
and the choice of closest state of the art was
difficult when the definition of the technical
probl em was not clear, as in the case of the
patent in suit.

In the subm ssion received on 17 Decenber 1999,
it was argued that a prejudice could not be
established by a single docunent such as R18.
Additionally it was disputed that the probl em of
inmproving the clarity and seal strength of the
films could be effectively sol ved by
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mast er batching. On the contrary, the clarity,
seal strength and, in part, also the nodul us of
el asticity could be detrinentally affected by
"mast er bat chi ng".

The latter subm ssion was acconpani ed by a table
of data fromearlier experinents to denonstrate
such detrinmental behaviour (hereinafter item (A
of experinental data).

The final subm ssion, filed on 14 March 2000,
furthernore contai ned additional experinental
data, to show that no better results were

obt ai ned with masterbatching than without it
(hereinafter item (B) of experinmental data).

The Respondent (Patentee, Exxon Chem cal Patents
Inc.) disagreed, in subm ssions filed on 28 May
1998, 6 March 2000 and, lastly, on 30 March
2000, with the argunents of the Appellants, and
argued, in essence, that the term "nmasterbatch”
inplied nothing nore than a polyneric
conposition conprising a high proportion of
additive dispersed in the polyner, and in
particular did not predicate the use of high
shear. In this connection, Rl did not disclose

t he preparation of concentrates
("masterbatches") at all, and R4 did not provide
any information on their nethod of preparation,
the reference to the use of a Banbury m xer not
being in the context of masterbatching.

Even if it were conceded that the skilled person
readi ng Rl, page 4, lines 62 to 80 woul d take
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into consideration masterbatching, this did not
mean he woul d know how to prepare a suitable
mast er bat ch, since he was aware fromthe state
of the art, in particular R18, that

pol ypr opyl ene useful in film production tended
to degrade during dispersion operations.

Furthernore, R1 warned that, at nore than 30%
concentration, rosin or resin caused
brittleness, and even at 20% a tendency to cause
brittl eness under sone conditions was known, so
it was surprising that no such brittl eness was
observed in the process according to the patent
insuit. Finally, whilst the masterbatching of
pol yet hyl ene had been known since 1960 (R28),

al nost 20 years had passed before anyone had
prepared the masterbatch according to the patent
in suit.

The Respondent doubted whether the newy cited
docunents R31 and R32 were sufficiently rel evant
to justify their introduction, and, in the

subm ssion received on 6 March 2000, argued that
t he experinental evidence of Appellant Il had
been filed too late.

The subm ssion was itself acconpani ed by:

(1) an experinmental report, illustrating the
tendency of rosin to form dust on shaking,
conpared with pure pol ypropyl ene and
mast er bat ches contai ni ng both
pol ypropyl ene and rosin (hereinafter item
(C) of experinental data); and
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(ii) an anmended set of Clainms 1 to 7 formng a
first auxiliary request.

In the |last subm ssion, received on 30 March
2000, the Respondent further contested the
argunent of Appellant | that, according to R4
the filmwas oriented, and of Appellant Il that
the | ow grade polyolefin could be regarded as a
"resin”. A nunber of further docunments said to
represent the general know edge of the skilled
person were referred to in this connection.

Oral proceedings were held on 6 April 2000. The
proceedi ngs were attended by Appellant I, Appellant 1|1
and the Respondent, QOpponent (04), having been duly
summoned, but having inforned the EPO that it would
not be attending the oral proceedings (letter received
on 3 March 2000).

At the oral proceedings, the Respondent (Patentee)
presented three further sets of Clains 1 to 7, formng
a first, second and third auxiliary request,
respectively, to replace the first auxiliary request
filed on 6 March 2000.

Appellants | and Il, who both had the sane
representative, inforned the Board that they would
nei ther raise issues under Article 57 or

Article 100(b) EPC, nor pursue the allegation of |ack
of novelty in respect of the disclosure of RI.

The Chairman of the Board in his prelimnary remarks
i ndi cated that:
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(1) docunents R31, R32 and R33, as well as the other
docunents cited for the first tine in the
Respondent's subm ssion of 30 March 2000, were
all late-filed and, apparently, not of such
crucial relevance as to justify their
i ntroduction into the proceedi ngs; and

(ii) none of itens (A, (B) and (C) of experinental
data had been filed in sufficiently good tine
for the other parties to have had a realistic
opportunity fully to respond to them

so that the Board was m nded to exclude both docunents
(i) and experinental data itens (A), (B), and (C) from
t he proceedi ngs under Article 114(2) EPC.
The parties did not seek to rely on these
di scl osures/data in the proceedi ngs, so that the
substanti ve i ssues were discussed on the basis of the
sanme docunents as before the Qpposition Division.

| X. Appel lants | and Il requested that the decision under
appeal be set aside, and the patent revoked in its

entirety.

The Respondent requested that the appeal s be
di sm ssed.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Adm ssibility of grounds of opposition or issues not

0985. D Y A
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originally raised by the parties represented at the

oral proceedings

No final decision on the admssibility of the grounds
under Article 52(1) and 57 EPC (|l ack of industria
applicability) or 100(b) EPC (insufficiency) is
necessary, since the Appellants indicated that they
woul d not raise/pursue these grounds. Simlar
considerations apply to the issue of |ack of novelty
inrelation to the disclosure of RlL, which was al so
not further pursued.

Adm ssibility of late filed docunents/ experinental

dat a

No final decision on the adm ssibility of these | ate-
filed items was necessary, since, follow ng the
prelimnary, provisional remarks of the Chairnman, the
parties did not seek to rely on themduring the ora
proceedi ngs (section VIII, above).

The patent in suit; main request; novelty in view of
R4

The patent in suit relates to the production of

pol ypropyl ene filns suitable for tw st w apping
applications and those which have inproved stiffness,
clarity, heat sealability and/or barrier properties,
by a process characterised, according to Claim1 of
the patent in suit, by features 1 to 8 enunerated in

t he deci si on under appeal (section IIl, above). It was
not di sputed by the parties that the eight enunerated
features, in conbination, correctly reflected the
subject-matter of Caim1l of the patent in suit.
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According to R4, there is disclosed a process for
preparing a tacky polyolefin filmincluding the steps
of formng a filmfroma conposition conprising 98.5
to 88 wt% of a polyolefinresin, 0.5 to 6 ww%of a | ow
grade polyolefin and 1 to 6 wt% of a tackifier and
then ageing the resulting film(Caiml1l).

Suitabl e polyolefin resins which may be used incl ude
commerci ally avail abl e pol yet hyl ene, pol ypropyl ene,

et hyl ene- propyl ene copol yner, ethylene-vinyl acetate
copol yner, polybutene-1 and m xtures thereof, high
pressure process pol yethyl ene or ethyl ene-vinyl
acetate copol yner being preferred (page 1, lines 64 to
77) .

The | ow grade polyolefins are usually polyol efins
havi ng a nol ecul ar wei ght of 500 to 5000, such as a
pol yol efi n obtained as a by-product in the preparation
of polyolefin resin, especially such a by-product in
the formof a grease wax (page 1, lines 78 to 89).

Suitable tackifiers include terpene resins, coumarone
resins, coumarone-indene resins, rosins, Xxylene
resins, petroleumresins and m xtures thereof (page 2,
lines 5to 9).

The conposition can be prepared by bl ending the

pol yolefin resin, the | ow grade polyolefin, the
tackifier and, if necessary, a defogging agent by an
apparatus such as a Bunbury's [sic] m xer, a

conti nuous m xer or a blending extruder, and then the
bl ended conposition is used for formng the film
(page 3, lines 42 to 49).
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The contents of the tackifier, the | ow grade
pol yol efin and the def oggi ng agent need not be
initially in the above-defined ranges, and can be

adj usted by a masterbatch system wherein a nasterbatch
cont ai ni ng high proportions of the tackifier, the | ow
grade polyolefin and the defoggi ng agent is first
prepared and the contents of these conponents are
adjusted to within the stated ranges before form ng
the film However, when their contents in the

mast erbatch are too high, the blending of them before
formng the filmis liable to be inconplete (page 3,
lines 50 to 63).

The conposition prepared by bl endi ng the above
conmponents, is used for formng the filnms, usually by
the conventional inflating technique or the T-die
techni que and then the tacky filmis prepared by
ageing the resulting film In the inflating technique,
it is usually necessary to formthe tubing at a bl ow
up ratio of at least 4, preferably 5 to 7 (page 3,
lines 64 to 74).

The bl ow up operation can be carried out in two steps.
For exanple, the tubing may be fornmed at a bl ow up
ratio of 2 to 4 and then further expanded to a total
bl ow-up ratio of higher than 4 (page 3, lines 94 to
99).

When the total blowup ratio is less than 4, the tear
strength of the tacky polyolefin filmin the
transverse direction is not inproved and the resulting
filmis easily broken in packaging (page 3, lines 100
to 107).
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The tacky filmis prepared by ageing the film In
order to inprove the tackiness, it is necessary to
carry out the ageing when formng the film It is
preferably to carry out the ageing in an atnosphere at
arelatively low tenperature in order to maintain the
nmechani cal characteristics of the filmduring formng.
However, when the tenperature is too low, it takes a
long tinme to inpart the desired tackiness, and when
the tenperature is too high, the filmdeteriorates

t hrough | oss of nolecular orientation, and the filmis
easily broken (page 3, line 118 to page 4, line 30).

According to the exanples, high pressure process

pol yet hyl ene was adm xed with a | ow grade pol yet hyl ene
havi ng a nunber average nol ecul ar wei ght of 2000 and
also with various tackifiers, such as Arkon P-90, a
petroleumresin (Exanple 1), various terpenes

(Exanple 2) and rosin (Exanple 3), at different

rati os, each conposition being extruded and infl ated
by an inflation extruder at a blowup ratio of 6.5 to
forma tacky polyethylene film which was kept in a
roomat 20°C or 40°C for 8 days to age it.

Thus the nethod according to R4 is intended to enable
a reduction in the anmbunt of tackifier resinin a
pol yol efin based tacky film such as a "cling" film
by replacing a portion of the tackifier resin by a

| ow- grade pol yol efin and agei ng the product, so that,
through a synergistic effect between the | ow grade
pol yolefin and the tackifier there results a

mai nt enance of the overall |evel of tackiness.

VWi | st pol ypropyl ene is nentioned as one of the
possi bl e polyolefins, all the exanples concern
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pol yet hyl ene. As pointed out by the Respondent

(subm ssion received on 6 March 2000, point 3),

pol yet hyl ene and pol ypropyl ene behave in fact quite
differently under the processing conditions envisaged
in the patent in suit, so that the teaching arising
fromthe exanples in connection with pol yethyl ene
cannot be extended to pol ypropyl ene w t hout
substanti al nodification. Hence, there is no specific
di scl osure of a nethod using pol ypropyl ene as the

pol yol efin. Nor do any of the exanples disclose the
use of a masterbatch, even with pol yethyl ene.

4.2.2 Cl oser exam nation of the passage relating to the
mast erbatch (page 3, lines 50 to 63), furthernore,
reveals that it is only stated to contain the
additives, since it refers only to "[T] he contents of
the tackifier, the | ow grade polyolefin and the
def oggi ng agent...".

4.2.2.1 The argunent of the Appellants at the ora
proceedi ngs, that "there would be no point in formng
the masterbatch except with pol ypropyl ene" begs the
question, since it was not denonstrated that
nmast er bat ches necessarily have to contain the sane
resin as will be used for the base resin. On the
contrary, it is stated in the patent in suit itself,
that the pol ypropyl ene used in the masterbatch may be
different fromthat used in the final film (page 2,
lines 38 to 40). Thus, there is no basis for
concluding that in R4 the masterbatch necessarily
cont ai ns any pol ypropyl ene at all

4.2.2.2 The further argunment of the Appellants, that the range
of 10 to 90 wt% resin or rosin in the pol ypropyl ene
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mast erbatch was so wide that it "did not anpbunt to a
proper feature" is not convincing, since, for the
reasons given above, the disclosure of R4 does not
make avail abl e a masterbatch containi ng pol ypropyl ene
in the first place.

It follows fromthe above, that the reference to "high
proportions of the tackifier, the |ow grade polyolefin
and the defoggi ng agent” (page 3, lines 55 to 57)
cannot be taken as defining a nmasterbatch conposition
corresponding to step 6 referred to above.

Nor is there any statenent in R4 as to how t he
mast er batch should be forned. In particular, there is
no mention of nelt blending, |let alone nelt blending
under high shear. This absence of any reference to
shear is not surprising, since none of the additives
referred to is stated to have a nol ecul ar wei ght
greater than 5000, the | ow grade polyolefin and the
tackifier being specifically chosen as anorphous, | ow
vi scosity conponents, and the antifoggi ng agent being
a lubricant (page 2, lines 88 to 104 in conjunction
with page 3, lines 23, 24; Exanple 1).

The argunent that the use of high shear was di scl osed
in the reference to "a Bunbury's m xer, a continuous
m xer or a blending extruder..." is unconvincing in
view of the structure of the disclosure of R4, in

whi ch the reference is not made in the context of the
mast erbatch but to the formation of the final
conposition. The latter, however, contains all the
conponents including the polyolefin base resin, in
contrast to the masterbatch, which is not disclosed as
contai ning the polyolefin base resin. Consequently,
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t he sequence invol ved according to R4 excludes the
possibility that the above m xers are applied to the
mast er bat ch

This conclusion is not altered by the question of how
“hi gh" the shear may be according to the patent in
suit, since the masterbatch is not disclosed as being
made with the use of shear, and the m xers are not

di sclosed in relation to masterbatching.

Consequently, R4 fails to nmake avail able step 2 of the
process according to Claiml of the patent in suit.

The reliance, by Appellant | on a "whole contents
approach" as set out in decision T 666/89 (cf. supra)
does not alter this situation, for the follow ng
reasons.

Deci sion T 666/ 89 extends the concept, set out in

T 26/ 85 (QJ EPO 1990, 22), to which it specifically
refers, of lack of novelty in the case of overl apping
nuneri cal ranges of certain paraneters between a claim
and a prior art docunent, to other kinds of overl ap,
whilst retaining the criterion of whether the skilled
person would, in the light of all the technical facts
at his disposal, seriously contenplate applying the
techni cal teaching of the prior art docunment in the
range of overlap (Reasons for the decision, point 7).
The overlap in that case, however, concerned
particul ar, preferred conponents of a conposition
falling within a generalisation of such a conposition
formng part of the disclosure of the prior art
docunent. Furthernore, it was held that there was no
di scl osure or indication in the prior art docunent
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that particular rules had to be observed when
conbi ning the respective conponents (Reasons for the
deci sion, point 4).

In the present case, by contrast, it is evident from
the fact that all the exanples concern pol yethyl ene
and not polypropylene, that the latter is not a
preferred conponent. Nor can the disclosure be
regarded as free of rules needing to be observed in
conbi ning the respective conponents, since, contrary
to the situation in T 666/89, the relevant disclosure
concerns a process and not a conposition, and the
definition of the process inposes a structure on the
order in which the steps are to be carried out. This
order of steps would have to be rearranged, however,
to arrive at the sequence represented by steps 2 to 8
of the process according to Claim1l of the patent in
suit.

In summary, R4 fails to disclose individually the step
2, or 6 characterising the process according to
Caiml of the patent in suit. It follows fromthis,
that the conbination of steps 2, 3, 5, 6 and 7 is not
made avail abl e by R4.

Wi | st there was consi derabl e di scussion, during the
oral proceedi ngs before the Board, on the question of
whet her the filns disclosed by R4 were "oriented"”
films or not, in the sense of step 1 of the process
according to the patent in suit, the follow ng my be
observed: whilst the disclosure in R4 of a "bl ow up”
technique carried out in two steps, firstly to a bl ow
up ratio of 2 to 4 and then to a total ratio of higher
than 4, with an increase in the tear strength in the
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transverse direction (page 3, lines 94 to 107), read
in conjunction with the warning that, when the agei ng
tenperature is too high, the filmdeteriorates through
| oss of nolecular orientation (page 4, lines 15 to
30), is indicative of a nmeasure of orientation of sone
kind in the films referred to, such orientation is not
specifically disclosed in relation to a pol ypropyl ene
film Even if it had been, however, it would not alter
the fact that R4 fails to disclose at |east features
2, 3, 5, 6 and 7 of the relevant process.

In summary, the subject-matter of Claim1l of the
patent in suit is novel in the Iight of R4. Since,
furthernore, no other objection of [ack of novelty was
pursued by the Appellants, the Board sees no reason to
differ fromthe finding of the decision under appea

in this connection. Thus, the subject-mtter of
Caim1lis held to be novel.

The techni cal problem

The patent in suit concerns the production of

pol ypropyl ene filnms suitable for tw st w apping
applications and those which have inproved stiffness,
clarity, heat sealability and/or barrier properties
(patent in suit, page 2, lines 3 to 5).

Wil st Appellants | and Il, in their witten
subm ssi ons, considered that the closest state of the
art was R6, rather than Rl as found by the decision
under appeal, it is the established jurisprudence of
the Boards of Appeal that an objective definition of
the technical problemto be solved should normally
start fromthe technical problemactually described by
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the Applicant (T 246/91 of 14 Septenber 1993 and

T 495/91 of 20 July 1993, neither published in QJ
EPO), an approach which is equally applicable, in the
Board's view, to a granted patent.

According to the acknow edgnent of prior art in the
patent in suit, the addition of rosins and resin to
polyolefin filnms to inprove stiffness, clarity and
heat sealability is known, such materials, according
to GB-A-1 231 861 (RL in the present proceedings),
bei ng useful in tw st-wapping (page 2, lines 6 to
10). Whilst in sonme applications these products have
been acceptabl e they have not proved successful in
twi st wapping and this is believed to be due to the
difficulties in incorporating relatively |arge anounts
of the resin or rosin in the polyolefin (page 2,
lines 11 to 13). Thus, it is clear that the problem
addressed by the patent in suit starts out froma
process as disclosed in RL. The Board thus supports
the approach in the decision under appeal, that Rl is
the cl osest state of the art.

According to Rl, a biaxially oriented, transparent,
gl ossy, stiff filmfor tw st wapping sweets is forned
froma conposition conprising:

(a) from70%to 95% by wei ght of a crystalline
al pha-ol efin polyner and

(b) from5%to 30% by wei ght of an additive having a
drop softeni ng point above 70°C,

the additive being a terpene polyner, a conpatible
hydr ogenat ed hydrocarbon polynmer, or a conpatible
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rosin derivative, the filmhaving a greater degree of
orientation in its longitudinal direction than in its
transverse direction, and being capable of formng a
tw st wap which will retain a level of tw st of at

| east 0.5, preferably at least 0.75, after machine
wrapping the filmaround a sweet and then inparting a
twist to the projecting ends of about 1.5 or 2 tines.
A retained twist of 0.5 corresponds to the flattened
projecting ends of wapping material surrounding the
sweet being rotated by 180° and 0.75 to 270°,
respectively (page 1, lines 18 to 63).

The conposition of the crystalline al pha-olefin

pol ynmer and the hydrocarbon polynmer or rosin are
prepared by the conventional nethods of m xi ng and

bl endi ng which are used in the plastics industry. For
exanpl e, the crystalline al pha-olefin polynmer in

fl ake, powder or granule formand particles or
granul es of the rosin derivative may be prelimnarily
m xed together in a tunbling barrel, or in a Sweetie
barrel, or in a ribbon m xer, and the resulting

m xture then intimately bl ended by nmal axati ng on a hot
two-roll mll or in a Banbury mi xer, or in the barre
of a heated extrudi ng apparatus to prepare the desired
"alloy", which may then be directly extruded into
film or reduced to suitable noul ding powder granul es
by conventional conmm nuting nethods for charging to an
extrusi on apparatus (page 4, lines 62 to 80).

Wi | st at | east 5% of the hydrocarbon polyner or rosin
shoul d be used in order to obtain a material having
the properties of transparency and gl oss, conpositions
contai ni ng nore than 30% of the hydrocarbon pol yner
have been found to be brittle. In fact, even
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conpositions containing from20%to 30% of the

hydr ocar bon pol yner or rosin have a tendency towards
brittleness. For this reason, conpositions containing
| ess than 20% of the additive are said to be preferred
(page 4, lines 81 to 93).

According to typical exanples (Exanples 1 and 2), a
conposi tion conprising 82% pol ypropyl ene and 18% of a
hydr ogenat ed hydrocar bon pol yner obtai ned by the

hydr ogenation of the product of catalytic

pol ynmeri sati on of beta-pi nene was extruded in the form
of a tubular filmwhich was then quenched to room
tenperature, heated to a tenperature at which it could
be oriented and stretched 7.2 tines in two

per pendi cul ar directions by nmeans of the "bubble"
process. The tubular filmwas slit and sanples were
passed over a series of matt-surfaced rollers heated
to 139°C and 145°C, respectively, upon which they were
all owed to shrink transversely. Both filns were
wrapped on a comercial tw st w appi ng machi ne and
retained a tw st of about 0.75 tines.

There is no disclosure in the exanples of RL as to how
the conposition fed to the extruder was m xed. In
particular, there is no reference to the use of nelt

bl endi ng under high shear. On the contrary, the only
met hod of such m xing described is in the genera
reference to "nmal axating" (page 4, line 73). According
to the unrefuted subm ssion of the Respondent at the
oral proceedings before the Board, the step of

"mal axating” is one in which dry materials are m xed
and softened to forma plastic nass, w thout being
melted. Thus, the reference to the use of a Banbury

m xer (page 4, line 74) or other extruder apparatus
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for this purpose does not inply nelt blending, or even
the use of high shear. Consequently, and contrary to
the view of Appellant Il that the disclosure of Rl
differed fromthe subject-matter of daim1l of the
patent in suit only in that "masterbatching”" was not

di scl osed (subm ssion filed on 5 August 1997,

par agraph 5), the disclosure of Rl fails to nake
avai | abl e any of steps 2, 5, 6 or 7 of the clained
subj ect-matter

It is, furthernore, evident that the systemof Rl
suffers fromthe di sadvantage that there is a tendency
to brittleness when incorporating nore than 20%resin
or rosininto the film this being a characteristic of
the resin or rosin, which becones apparent when the
latter is not honbgeneously dispersed in the

pol ypr opyl ene, especially at higher | oadings.

The techni cal problemobjectively arising may thus be
seen in the definition of a process capabl e of

i ncor porating higher proportions of resin or rosin in
t he pol ypropyl ene whilst maintaining or inproving its
honbgenei ty of dispersion, to enable greater
flexibility in the production of high quality filns
suitable for tw st wappi ng applications.

The sol uti on proposed according to Caim1l of the
patent in suit was to interpose, before the tubul ar
extrusion step exenplified in Rl, the additional steps
of :

(1) mel t - bl endi ng under hi gh shear pol ypropyl ene and
the resin or rosin to forma concentrate
(masterbatch) containing 10 to 90 wt % of the
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resin or rosin; and

(ii) subsequently blending the concentrate with
pol ypr opyl ene,

before extruding the resultant blend to forma film

5.8 According to Exanple 1 of the patent in suit, a
mast er bat ch contai ning 50 wt % i sotacti c pol ypropyl ene
having a nelt flow of 2.8 g/10 mn and 50 wt % of a
| ower nol ecul ar wei ght hydrogenat ed hydrocarbon resin
having a ring and ball softening point of 140°C, was
made by m xi ng the nolten pol ypropyl ene and softened
resin under high shear conditions in a Werner &
Pfleiderer twin screw extruder equipped with two
co-rotating inter-nmeshing screws and heating el enents
such that nelt tenperatures in a first m xing zone, a
second m xi ng zone and the die were 170°C, 194°C and
178°C, respectively, to forman extruded strand which
was pelletised by cutting under water to forma
concentrate having a nelt flow index of 30 g/10 m n
(page 4, line 50 to page 5, line 11).

5.8.1 According to Exanple 1-a, a mx of 40 wt% of the
concentrate and 60 wt % of an isotactic pol ypropyl ene
having a nelt flow index of 2.8 g/10 m n was extruded
into a film which was then biaxially oriented. The
filmhad a twist retention of 0.65 (i.e 65% of a
single, 360° initial twi st applied by |aboratory
simul ati on of candy w appi hg operati ons.

This degree of twi st retention conpares favourably

with that of Rl, which anobunts to 270° on an initially
applied twst of 1.5 to 2 turns, i.e. not better than

0985. D Y A
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0.5 on the sane basis as the neasurenent in

Exanple 1-a of the patent in suit. Consequently, it is
evident that the quality of the film produced by the
mast er bat ch system according to the patent in suit is
at | east as good as that of Rl, if not better, in
terms of twist retention, and therefore of stiffness.

Furthernore, according to Exanple 3 of the patent in
suit, blends of polypropylene and the | ower nol ecul ar
wei ght resin containing 50, 60, 70, 80 and 90 w % of
the | ower nol ecular weight resin were nmade in a
kneader, at nelt tenperatures in the range 180°-200°C,
and each of the concentrates was physically mxed with
pol ypropylene in a normal filmextruder, in the
appropriate ratio to obtain 30 wt% of resin in the
mx. It was found that filnms could be successfully
extruded from concentrates containing at least up to
70% resin, whereas an attenpt directly to extrude a
physi cal m x of pol ypropyl ene containing only 30%
resin was conpletely unsuccessful, owng to the very

| arge differences in the softening/nelting
tenperatures of the pol ypropyl ene and the resin and
the difference in their rheol ogical properties

(page 6, lines 16 to 45).

Thus, it is evident that an inproved di spersion of
resin in polypropylene is obtainable using the nelt-

bl endi ng nast erbatch system according to the patent in
suit, at higher l|oadings than with the "conventional"
met hods di sclosed in the closest state of the art.

The argunents of Appellant I, that it could not be
seen what probl em should be solved by the patent in
suit (Statenent of G ounds of Appeal, page 10, first
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par agraph), is not convincing in view of the above
fi ndi ng.

The further argunent of this party, that the technica
probl em was not solved for | ow anounts of added resin,
is also not convincing, since it has not shown this to
be the case. The evidence of the patent in suit
denonstrates, by contrast, that a uniform di spersion
of resin in polypropylene is fornmed at resin | oadings
from 50% upwards using the nelt bl endi ng nasterbatch
system (Exanple 3). There is no basis for assum ng
that a |l ess uniformdi spersion woul d be obtai ned at

| ower | oadings. The onus was in any case on the
Appel l ants to denonstrate such a failure to solve the
techni cal problem which they have not di scharged.

Consequently, the Board finds it credible that the
cl ai med neasures provide an effective solution of the
stated problem over the whole range clai ned.

I nventive step

It is necessary, in this connection, to consider
whet her the skilled person, starting fromRl, would
have expected an i nproved honogeneity of resin/rosin
di spersion in pol ypropyl ene, at higher | oadings,

|l eading to greater flexibility and certainty in the
production high quality of twist wap filnms, to be
obt ai ned by introducing, prior to the filmextrusion
step exenplified in RL, the additional step of formng
a mast erbatch containing pol ypropyl ene and 10 to

90 Wt % resin or rosin by nelt blending under high
shear.
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There is no suggestion to do this in Rl itself, since
the latter does not disclose either masterbatching or
the use of nelt bl ending under high shear prior to
filmextrusion.

The argunent that "masterbatching" woul d be understood
by the skilled person as being subsuned under the
reference to "conventional nethods" of m xing is not
supported by the disclosure of RL, which, whilst it
nmentions nore than one step of m xing, does not
suggest any change in the pol ypropyl ene content of the
conposi tion between m xing and extrusion of the fina
film On the contrary, it is evident fromthe genera
passage relating to "mal axating", that the desired
"alloy" is either directly extruded, or granul ated for
charging to an extrusion apparatus (page 4, lines 62
to 80, especially lines 75 to 80) w thout any such
change of conposition being contenplated. Furthernore,
it is evident fromthe exanples, that the conposition
fed to the extruder already has the desired fina
content of resin/rosin. Hence there is no hint to the
use of masterbatching as a "conventional" nethod of

m xing, in the context of the specific disclosure of
R1.

Even if the skilled person were neverthel ess, for sone
ot her reason, to consider masterbatching in the
general context of "conventional" nethods of m xing,

it is an inescapable prerequisite of nasterbatching,
that the relevant additive can be dispersed w t hout
difficulty in the base material in higher
concentrations than are going to be used in the fina
product. For twi st wapping applications, in this
connection, according to the patent in suit, |evels of
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20% to 30% resin/rosin addition are preferred (page 4,
lines 5 to 7). Yet, according to Rl, it is at
precisely this I evel of resin/rosin incorporation that
difficulties of dispersion, leading to brittleness,

ari se. Consequently, the teaching of Rl would di ssuade
the skilled person fromattenpting the option of a
mast er bat ch of pol ypropylene with resin/rosin
materials for solving the stated problem

The further argunent, that the reference to a "Banbury
m xer" amounted to the disclosure of nelt blending
under high shear is not convincing, for the reasons

al ready given (section 6.4, above).

Finally, the argunent of Appellant Il that the
reference to "high shear" in the patent in suit is

i ndet erm nate does not affect the position, since, for
the reasons already given, the nmasterbatching step in
whi ch the high shear is to be applied, is itself not
suggested by RL in the first place.

In summary, there is no hint to the solution of the
technical problemin the disclosure of RIl.

Nor woul d the disclosures of the general texts R26,
R28 and R29 assist the skilled person to the solution
of the stated problem since they neither concern

pol ypropyl ene, nor the incorporation into it of sticky
subst ances such as the resin/rosin materials according
to R1.

Whilst it is true that the use of a nasterbatch system
in connection with the incorporation of particulate
additives into polypropylene is disclosed in R12, this
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docunent teaches that there are problens in the

di spersion of particulate solids in isotactic

pol ypropyl ene because of the tendency of the latter to
degrade during dispersion operations (colum 1,

lines 51 to 55; Exanple 1). Furthernore, whilst the
preparation of a masterbatch using atactic

pol ypropyl ene is disclosed (Exanple 2), the | evel of

di spersion of the additive is inferior to that using
pol ystyrene (Exanple 3) or pol yethyl ene (Exanple 4).
Finally, the additives concerned are all particul ate,
specifically carbon bl ack, which have quite different
di spersion characteristics froma tacky material such
as a resin or rosin. Indeed, one of the forner
Opponents argued, in relation to an all eged prejudice
arising fromR12, "Since the dispersed phase in R12 is
entirely different fromthe rosin in the invention and
since the polyner can be the sanme as in the invention,
again R12 does not create any relevant prejudice.”
(Statenment of G ounds of Appeal of forner

Qpponent (05), Mobil, point 7.3, last sentence). Thus,
in view of the different nature of the di spersed phase
in particular, RL2 would not assist the skilled person
to solve the technical problem

For the sane reason, the disclosure, in R30, of a

pol ypropyl ene masterbatch "Ml ti base" PPH 7012 A,
which is a masterbatch consisting of 70% i norganic
filler and 30% virgin pol ypropylene, is irrelevant to
the solution of the technical problem since an
inorganic filler has fundanentally different

di spersion properties fromthose of resin/rosin

mat eri al s.

According to R18, a process for preparing solid
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pol yphase conpositions material is characterised in
that a propyl ene polyner of fine (specified) particle
size is dispersed in a fluidised anorphous materi al,
heated to di ssolve the pol ypropyl ene in the anorphous
material and then cooled (cf. Caim1l). The process
overcones the problens associated wwth larger particle
si ze pol ypropylene and also the difficulty that such
conpositions, in which the anorphous nmaterial is a
hydrocarbon resin or rosin, have been limted to a
preferred maxi num concentration of the latter of about
40% since above this level, the prior conpositions
began to exhibit brittleness, denonstrating that the
propyl ene pol yner phase was not continuous (page 2,
lines 71 to 84).

Wil st the disclosure is not particularly concerned
with the preparation of filnms, let alone filns
suitable for tw st wapping applications, it does
address the difficulties associated wi th dispersing

| arge anpbunts of resin/rosin materials in

pol ypropyl ene. Nevertheless, it proposes a conpletely
di fferent sol ution, which does not involve either
mast er bat ching or the application of shear.

Consequently, the teaching of R18 | eads away fromthe
sol ution of the stated problem

The di sclosure of R6, which is specifically referred
toin Rl (page 1, line 78), although relating to a
transparent, unsupported heat sealable filmconsisting
of a polyolefin, which may be high density

pol yet hyl ene or a pol ypropylene, containing 1 to 60%
by wei ght of a terpene polyner having a softening
poi nt above 70°C (Claim 1), does not exenplify a
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pol ypropyl ene filmcontaining nore than 25%terpene
resin (Exanple 1). Furthernore, the nethods of

bl endi ng the polyolefin and the terpene are no
different fromthose disclosed in the |ater docunent
R1. Consequently, R6 adds nothing of value to Rl in
relation to the solution of the technical problem

The disclosure of R4 is concerned with a different
problemfromthat of the patent in suit, since it ains
at providing a tacky filmof the "cling"” filmtype.
This is dianetrically opposite in its properties to
the kind of filmainmed at in the patent in suit, which
has to neet specific twist wap criteria, the latter

i ncl udi ng, according to the unchall enged subm ssi on of
t he Respondent at the oral proceedings before the
Board, the requirenent of protecting the sweet from
noi sture so that it wll not stick to the paper.
Consequently, the skilled person faced wth the
techni cal probl em would not regard the disclosure of
R4 as relevant to his purpose.

Even if the attention of the skilled person were to
fall, for sone other reason, on the disclosure of R4,
the purpose of the nethod it describes is to enable
the use of even less tackifier, wthout |oss of

t acki ness. Consequently, there is no incentive to

i ncorporate |arge anounts of tackifier, since this has
a detrinental effect on the strength of the film
(page 1, lines 39 to 42).

In the latter connection, in the reference to

mast er bat chi ng, the maxi num anount of tackifier
according to the docunent is 6% (Claim1l). Even if one
were, to the advantage of Appellant |, to regard the
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| ow grade pol yol efin conponent as falling within the
term"resin” in Caiml of the patent in suit, the
maxi mum i ncor por at ed anmount of such additives
contenplated by R4 would be 12 wt% Whilst the
reference to "masterbatching” on page 3, relied upon
in the attack on novelty, nentions "high proportions
of the tackifier...." (section ...., above), there is,
for the reasons already given, no basis for concluding
that such a masterbatch contai ns pol ypropyl ene, as
required by the solution of the technical problem or,
if it did, how such incorporation m ght be achieved.

Consequently, the aimof R4 is not relevant to the
technical problem nor is the neans disclosed rel evant
to its solution

The general argument that it would in any case have
been attractive, froma commercial point of view to
apply a masterbatch system of sone kind to the system
of Rl, and once having hit upon this approach, it
woul d nerely have been a matter of trial and error to
find the best way of making the nasterbatch, is not
supported by the fact that whereas all the neans, and
in particular the use of masterbatching, had been
known since about 1960 (R28), over twenty years passed
W t hout this having been done. Such an idea in any
case depends, for its attractiveness, on the assurance
t hat nast erbatches containing sufficient |evels of
resin/rosin material for dilution to 20 to 30% i.e.

| oadi ngs of 50 to 60% of such material, can be
prepared without difficulty. Such a notion, however,
runs contrary to the consistent teaching of RlL, R12
and R18 that there is alimt of effective dispersion
i ncorporation of such additives in polypropyl ene, and
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this is sonewhere about half of what is economcally
required.

The further argunent, that the skilled person could
have made the masterbatch with resin/rosin additions
limted to | ower anpbunts, say 12 to 25% whil st
remaining wwthin the terns of the patent in suit, is
unconvi ncing fromthe commercial point of view, since
such a content of resin/rosin would be equal to or

| ess than that required in the final filmfor
application in twist wap applications, so that the
mast er bat chi ng woul d sinply be an additional,
redundant operati on.

Nor has it been shown, fromthe technical point of
view, that the skilled person would have realised that
a better dispersion than that according to Rl woul d be
obt ai ned even at |ower concentrations of additive
(sections 6.8.4, 6.8.5, above, above).

In other words, the solution of the technical problem
does not arise in an obvious way, starting fromRl as
cl osest state of the art.

Nor would the result have been altered by starting, in
accordance with the view of Appellant |, fromR6 as

cl osest state of the art, since the |atter docunent
does not add anything relevant to the later, nore
detail ed disclosure of Rl (section 7.6, above).

Consequently, the subject-matter of Claim1l, and, by
the sane token, that of dependent Clains 2 to 7
i nvol ves an inventive step.
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7. In view of this finding, the main request of the
Respondent nust be allowed. It was therefore, not
necessary for the Board to consider the admssibility
of the first, second and third auxiliary requests
whi ch the Respondent sought to introduce at the oral

proceedi ngs before the Board.

O der

For these reasons it iIs decided that:

The appeal s are di sm ssed.

The Regi strar: The Chai r man:

E. Girgmaier C. Gérardin

0985. D



