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Summary of Facts and Subm ssi ons
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The appel | ant (opponent) | odged an appeal on

29 April 1997 - paying the appeal fee on the sane day -
agai nst the decision of the opposition division of

7 February 1997, posted on 4 March 1997, rejecting the
opposi ti on agai nst European patent No. 0 408 204. The
statenent of grounds of appeal was filed on

19 June 1997.

The appel |l ant requested to set aside the inpugned
deci sion and to revoke the patent.

Fol |l owi ng the board's Conmuni cation pursuant to Article
11(2) RPBA oral proceedings were held on 21 Decenber
1999 in which the proprietor - respondent in the
following - nodified his request to dism ss the appea
into the request to set aside the inpugned decision and
that the patent be naintained on the basis of his nmain
request filed during oral proceedings or on the basis
of auxiliary requests filed with letter of

22 Novenber 1999.

Caiml of the main request reads as foll ows:

"1l. A gyratory crusher conprising a spindle shaft (2)
nmounted in a bore of a rotatable wabbler shaft (4),
said bore having a longitudinal axis inclined to an
axis of rotation of the wabbler shaft (4), a |ower end
of the spindle shaft (2) is supported through a thrust
bearing (9) by a vertically novable piston (6),
characterised in that the piston (6) has an open-top
cyl i nder shape, wherein the said piston nounts the
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wabbl er shaft (4) through bearings (8) |ocated between
the exterior of the said shaft (4) and the inside of
the said piston so that radial forces of the spindle
shaft (2) are transmtted to a franme of the crusher

t hrough the piston (6)."

Wth respect to respondent’'s main request the parties

argued essentially as follows in the oral proceedings:

(a) appellant

- claiml is based on a vertically novabl e piston
wi t hout excluding by its wording that the piston
is stepped - as in Figure 6 of (D3) i.e. US A-

3 423 033, see reference signs "55, 50" - and

W thout restricting the clainmed gyratory crusher
to a direct support of the spindle shaft on the
nmovabl e piston and to an overlap of the spindle
shaft and the novabl e pi ston;

- fromFigure 6 of (D3) it is known to incline the
spindl e shaft, see Figure 6 and wabbl er shaft
"47" upper and | ower ends which have differing
wal | thicknesses on their left hand and ri ght
hand sides, and to transmt radial forces from
this shaft to a frame of the crusher through the
novabl e pi st on;

- (D3) is therefore seen as a novelty destroying
docunent with respect to the subject-matter of
claim1;

- even if (D3) were not accepted by the board as a
novel ty destroyi ng docunent claim 1l does not
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define inventive subject-matter in view of (D8)

i .e. Panphlet "Pegson" (unknown publishing date)
and (D1) i.e. GB-A-2 025 538 or (D5) i.e.

Leafl et "H 200 Hydrocone", 30.12.87, Svedal a-
Arbra/Allis Mneral as the starting point of the
i nventi on;

- Wth respect to the issue of inventive step it
is observed that the question whether or not the
spindle shaft is inclined does not contribute to
t he solution of reducing the overall height of
t he crusher;

- a conbination of Figures 6 and 1 of (D3) or of
Figure 6 and (D8) |eads a skilled person
directly to the crusher defined in claim1l, see
sketches (Al) to (A4) submitted in the appea
proceedi ngs, since it is sufficient to shorten
the spindle shaft and to realize an open-top
pi ston; the type of the bearings is irrel evant
in this respect since it has no influence on the
overall height of the crusher; the driving
system whet her novable with the piston or being
fixed on the frame has nothing to do with the
i ssue of height reduction and the transm ssion
of radial forces fromthe spindle shaft to the
frame of the crusher;

- summari zing, the main request of the respondent

shoul d be rejected.

(b) respondent

- the objection under Article 54 EPC is a new
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ground of opposition and should not be all owed
by the board;

since Figure 6 of (D3) does not disclose an
inclined spindle axis, (D3) is not a novelty
destroyi ng docunent with respect to the subject-
matter of claiml; (D3) is noreover not even the
cl osest prior art docunent since (Dl1) or (D5)
bot h di scl ose an inclined spindle axis;

starting from (Dl) or (D5) as the nearest prior

art, EP-B1-0 408 204, see colum 1, lines 10 to

16, deals with the problens of gyratory crushers
Wth respect to their height and the transmttal
of radial forces to the crusher frane;

(D3) and its Figure 6 relates to a crusher

w t hout an inclined spindle shaft whereby a

pi ston which can be seen as "an open-top
cylinder shape" within the neaning of claim1l is
m ssing since the spindle shaft and the piston
do not overlap due to the fact that the spindle
shaft is too short and ends well above the

pi ston "55" since "50" in Figure 6 of (D3)
cannot be seen as part of the piston rather as
an axi al extension of the piston having not the
function of a piston;

in contrast to (D1) and (D5) the piston "55" of
(D3) and its extension in an axial direction
"50" are novable together so that a skilled
person woul d not envi sage a conbi nati on of
(D1/D5) with (D3);
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- since an overl apping spindle shaft with a piston
inits proper sense is not known from (D3) and
since Figure 3 of (D3) does disclose a stepped
pi ston the characterizing feature of claim1,
namely "the piston (6) has an open-top cylinder
shape" is not fulfilled;

- it is not allowable to conbine single features
known per se and knowi ng the cl ainmed invention
Wth respect to the issue of inventive step
since this would be the result of inadm ssible
hi ndsi ght, see sketches (Al) to (A4), which were
drawn know ng the clainmed invention;

- even if claiml is silent about the type of
radi al bearings it is evident that the spindle
shaft is well guided within the bore of the
pi ston whi ch arrangenent cannot be seen from
(D1/ D5) and (D3);

- summari zing, the subject-matter of claiml is
based on an inventive step within the neaning of
Articles 56 and 100a) EPC so that the patent
shoul d be mai ntained on the basis of the

docunents submtted in the oral proceedings
according to the main request.

Reasons for the Deci sion

1. The appeal is adm ssible.

Mai n request

0200. D Y A
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Anmendnent s

Inclaim1l it is now nmade clear that the piston and not
the cylinder nounts the wabbler shaft "4", see granted
Figure 1, which nmakes it absolutely clear that the

pi ston "6" nmounts the wabbler shaft.

The opening of the description in which the independent
claim1l is recited has been nmade consistent with the
above amendnent to claim1l as granted by replacing the
words "cylinder” in colum 1, lines 29 and 31 of EP-Bl-
0 408 204 by the words "said piston".

The above anendnents to claim 1l and to the description
are therefore fully in line with the requirenents of
Article 123(2) and (3) EPC

Novel ty

Respondent's argunent that the novelty objection
constitutes a fresh ground of opposition was rejected
by the board since claiml1l was anended with respect to
granted claim1l. In the case of amendnents nmade by the
proprietor "the patent and the invention to which it
relates (shall) neet the requirenents of the
Convention" according to Article 102(3) EPC, this
provi sion includes the issue of novelty so that novelty
in the present case does not constitute a fresh ground
of opposition which could only be considered with the
agreenent of the proprietor

After an intensive discussion in the oral proceedings
the board cane to the result that the spindle shaft of
Figure 6 of (D3) is not inclined since the inclination
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of this shaft is neither described nor unanbi guously
derivable fromFigure 6 itself. Since figures in patent
specifications nornmally are only schematic draw ngs not
to scale it is not permssible to derive an inclination
of a spindle by neasuring the wall thickness of the
wabbl er shaft "47" at its top and bottomand its right
hand and | eft hand side and to conclude on this basis
an inclination of its supported spindle shaft "44".

Whet her or not (D3) discloses an open-top cylinder
shape it is observed by the board that it cannot be a
novel ty destroyi ng docunent since the board is not
convinced that Figure 6 of (D3) is a clear basis for an
i nclination of the spindle shaft. These findings are

al so supported by Figure 7 of (D3) in which again two

parallel lines indicating vertical axes are to be seen.

Summari zing, the subject-matter of claim11 is novel,
Articles 54 and 100a) EPC.

Nearest prior art, problem and sol ution

In contrast to (D3) docunents (Dl) or (D5) are based on
a bore of a wabbler shaft which is inclined to an axis
of rotation of the wabbler shaft. Since both docunents
fully disclose all other features of the preanble of
claiml1l they are dealt with as the nearest prior art
and as starting point of the invention in the
fol |l ow ng.

In EP-B1-0 408 204 a known crusher is dealt with by
considering radial forces to be transmtted to the
crusher franme and the hei ght of the crusher
construction, see colum 1, lines 10 to 16.
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Starting fromthis background the clained invention
suggests an open-top cylinder shape of its vertically
novabl e pi ston which said piston nounts the wabbl er
shaft through bearings | ocated between the exterior of
the said shaft and the inside of the said piston so
that radial forces of the spindle shaft are transmtted
to a frane of the crusher through the piston.

Wth the features of claim1l it is achieved that the
overall height of the gyratory crusher can be reduced
yet enabling in a favourabl e manner the transm ssion of
axial and radial forces to the open-top cylinder shape
pi ston, nanely by the overl appi ng arrangenent of the
spi ndl e shaft and the piston. Apart fromthe gain with
respect to the overall height of the crusher a stable
construction is achieved in which axial |oads can
directly be transmitted to the bottom of the open-top
piston and in which radial forces can be transmtted
within the overl appi ng area between the spindle shaft
and the cylinder wall of the open-top piston i.e. over
a substantial axial |ength.

The board has come to the conclusion that (D3) is

nei ther a novelty destroying docunent nor a docunent

whi ch | eads a skilled person confronted with the
aspects of radial force transmttal and the overal

hei ght of the crusher directly and unanbi guously to the
subject-matter of claim1.

The piston arrangenent in Figure 6 of (D3) was
differently interpreted by the appellant and the
respondent since the fornmer understands as piston
reference signs "55" and "50", i.e. the piston itself
and its axial, stepped extension "50", and since the



4.8

0200. D

-9 - T 0452/ 97

| atter argues that only "55" can be seen as a piston in
t he proper sense.

Apart fromthis interpretation of the parties with
respect to the "piston” it has to be observed that the
wor ds "open-top cylinder shape" of the characterizing
cl ause of claim1l exclude any stepped configuration of
the piston as in Figure 6 of (D3) since a cylinder
shape necessitates a uniformcross section over its
conpl ete axial length not being fulfilled in Figure 6
of (D3). The Board points out in this respect the

di fference between defining a part as a "cylinder"
i.e. having a particular function, or as having a
"cylinder shape", i.e. having a specific geonetrica
shape.

Even if the hollow piston "55" in Figure 6 of (D3) were
to be seen as open-top its axial, stepped extension
"50" cannot fall under the definition "cylinder shape"
of claim 1.

The board cones therefore to the conclusion that only
that part with the reference sign "55" can be seen as a
pi ston, so that the spindle shaft "44" and the piston
"55" are not overlapping - contrary to claiml. In this
context it is not true that (D3) discloses a crusher of
a reduced overall height since Figure 6 clearly

di scl oses an open space between the | ower end of "47"
and "55" filled with oil and contributing to the
crusher's height.

Under these circunstances the transmttal both of axi al

forces - shaft "44" does not reach piston "55" in
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Figure 6 of (D3) rather is axially supported via a
shoul der within wabbler shaft "47" i.e. indirectly -
and of radial forces is problematic since no

overl appi ng arrangenent is achieved by the prior art
construction according to Figure 6 of (D3) so that
again no direct support of the spindle shaft over a
substantial length is possible even if inclaimlit is
not prescribed in detail how the axial and radia

forces are transmtted. What counts is, however, that a
direct transmttal of axial/radial forces is enabled by
the clained invention according to claim 1.

It is evident that Figure 1 of EP-B1-0 408 204 can
directly be followed for achieving a favourable
arrangenent with respect to axial/radial forces and
their transmttal to the piston or to the crusher"s
frame.

(D3) can therefore only be considered a useful docunent
to the skilled person if he exercises hindsight and
knows the invention, see sketches (Al) to (A4) which
are based on speculation to arrive at the gyratory
crusher of claim1.

The further prior art is also not suited to lead a
person to the clai ned subject-matter since for instance
(D8) per se discloses the possibility to incline the
spi ndl e axis wi thout, however, considering the aspects
of a reduced overall height of the crusher and the way
in which axial and radial forces in conbination with

t he reduced overall height can be favourably dealt

wWth. This is also true for (D1) or (D5) which are

rel evant for the features of the preanble of claiml
but not for its characterizing clause.
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4.11 Combi nations of the above prior art would be consi dered
only by an ex post facto analysis which is, however,
not the correct way for assessing inventive step since
the question to be answered is not what a skilled
person coul d have done when confronted with a technica
probl em but rather what a skilled person woul d have
done (not knowi ng the clainmed invention). It is
therefore not justified to split the features of a
clainmed invention into features contributing to the
solution of a problemand into non-contributing
features as done by the appellant, see inclination of
the spindle axis and the bearings in claim1l and
according to Figure 6 of (D3) and the issue of the
driving systemwhich latter feature is not at al
addressed in the clainmed invention, see conplete patent
speci fication EP-B1-0 408 204.

4.12 Sunmari zing, claim1 defines novel and nonobvi ous
subject-matter so that this claimin conbination with
claim2 which relates to a preferred enbodi nent of the
i nvention can formthe basis for maintenance of the
patent in anended form

Auxi liary requests

5. The main request being allowable it is not necessary to
deal with the auxiliary requests of the respondent.

0200. D Y A
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O der

For these reasons it is decided that:

The deci sion under appeal is set aside.

The case is remtted to the first instance wwth the order to
mai ntain the patent as amended with the docunments submtted
during the oral proceedings.

The Regi strar: The Chai r man:

N. Maslin C. T. WIson
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