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Summary of Facts and Submn ssions

0807.D

The nention of the grant of European patent

No. 0 314 631 in respect of European patent application
No. 88 830 305.4 claimng an Italian priority from

13 October 1987 and filed on 19 July 1988 was publi shed
on 27 April 1994.

Noti ce of opposition was filed on 26 January 1995 by

t he Respondent (Opponent), on the grounds of

Article 100(a) EPC. During the opposition proceedi ngs
revocati on under Article 100(c) EPC was additionally
request ed because of anendnents being carried out which
did not conply with Article 123(2) EPC

By decision posted on 6 March 1997 the Opposition
Di vi si on revoked European patent No. 0 314 631.

The Opposition Division arrived at the concl usion that
the subject-matter of claim21 anended during the
opposi tion proceedi hgs extended beyond the content of
the application as originally filed.

On 15 April 1997 the Appellant (Patentee) | odged an
appeal against this decision and paid the appeal fee on
17 April 1997.

A statenent of grounds of appeal was filed on 6 June

1997. A new statenment was filed on 17 June 1997, and

the Appell ant requested that the latter be taken into
account instead of that previously filed.

In its communi cati on dated 9 Decenber 1998 the Board
consi dered that, since on the 17th of June 1997 the
time limt for filing of the statenment of grounds of
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appeal had not yet |apsed, the appellant's request was
to be granted and insofar the statenent filed on

17 June 1997 woul d be considered. Furthernore the Board
drew attention to sone points concerning disclosure and
clarity. In answer to that conmunication the Appellant
filed with letter dated 9 April 1999 anended cl ai ns,
description and figures of the patent. In a further
comuni cation dated 14 Septenber 2001 the Board pointed
out that discussion would be necessary as to whet her
the anendnents to claiml1l were supported by the
application as originally filed. For clarification

and/ or conpletion of the subject-matter of claiml

I ntroduction of the features of claim2 should be
consi der ed.

\Y/ Oral proceedings were held on 4 February 2002.
The Appel | ant requested that the decision under appea
be set aside and that the patent be nmintained on the
basis of the follow ng docunents:

- clains 1 to 3 together with

- description colums 1 to 3, both filed during the
oral proceedings,

- drawi ngs, Figures 1 and 2, as granted.

The Respondent requested that the appeal be dism ssed
and essentially relied upon the prior art disclosed in

D1: DE- A-3 601 832 and

D7: JP-U- 58-38 662
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inits line of argument concerning the alleged | ack of
i nventive step of the subject-matter of claim1l.

Claim1l reads as foll ows:

"A system for supplying a spinning frame (9) with ful
bobbins (2) and transferring enpty bobbins or tubes
froma spinning frane to a roving frane, conprising
conveyor path neans for transferring full bobbins from
a roving frame (3) to said spinning franme (9),
characterised in that said conveyor path neans
conprises two first bobbin supplying paths (1, 1')
comng fromsaid roving frane (3) and supplied by said
roving frame (3) with a plurality of full bobbins (2)
to be transferred to a second path (8), driving neans
for driving said first and second paths and an

I nt erexchangi ng apparatus (13) arranged between
adj oi ning portions of said first and second paths for
transferring bobbins between said first (1, 1') and
second (8) paths, said first paths (1, 1') including
first conveyor belts and said second path including a
second conveyor belt; in that said driving neans drive
said first conveyor belts of said paths (1, 1') with an
intermttent notion and said conveyor belt of said
second path (8) with a substantially continuous notion,
a portion of said second conveyor belt of said second
path (8) perinetrically extending with respect to said
spinning franes (9); in that a third path (6) is

provi ded, said third path being comon to said first
paths (1, 1') and adjoining said second path (8); in
that said interexchangi ng apparatus operates to
exchange an enpty bobbin with a full bobbin by
supplying the full bobbin to said second path (8) and
an enpty bobbin to said common path (6) and that
branches of the second path (8) laterally extend in an
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alternate way, one of these branches supplying two

adj oining spinning franes (9); and in that said first
paths (1, 1') are adapted to take up all the

bobbins (2) formed by a corresponding roving frame (3)
each of said first paths conprising a first portion (4)
and a second portion (5) to transfer said bobbins to
said third common path (6) through a sw tching

device (7)."

In support of its request the Appellant essentially
relied upon the foll ow ng subm ssi ons:

Claim1l filed at the begi nning of the oral proceedi ngs
shoul d be admtted for consideration by the Board
because it was conposed of anended claim1 filed

9 April 1999 and of granted claim2. Therefore the
Respondent coul d not be surprised by the newy clained
subj ect-matter

The anmendnments to claim1 conplied with Article 84 and
123 (2) EPC, and the teaching of the patent was clear
enough so as to enable a skilled person to carry out
the invention.

None of the prior art docunents disclosed a system
conprising separate paths, the one of them having a
substantially continuous notion and supplying all the
spinning frames with full bobbins, and the other ones
having an intermttent notion and transporting ful
bobbins fromthe roving franes to an interexchangi ng
appar at us changi ng enpty bobbins fromthe second path
with full bobbins fromthe first paths randomy only in
the case when an enpty bobbin arrived there. A

conbi nation of D1 and D7 would not have resulted in the
subject-matter of claim1.
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The subm ssions of the Respondent are sunmari sed as
fol | ows:

The new claim 1l submtted at the beginning of the ora
proceedi ngs should not be admtted because it was late
filed. Wth reference to decision T 0583/93 the change
of the Patentee's representative could not be

consi dered as an acceptable reason for the late filing.

The teaching of anended claim 1 was not clear and
conplete since it was only understandabl e after having
recei ved the col oured draw ngs provided by the
Appel I ant during the oral proceedings, and also its
extent of protection was not clearly defined.
Particularly a path could not be driven since it had an
I mmovabl e position. No indication was given as to how

t he conveyor belts would be driven along the sw tching
devi ces.

As regards the requirenent of inventive step, the
subject matter of claim1l was at | east obvious to a
skill ed person since all features were directly or
inplicitly disclosed in D1 and D7. The bobbin
transporting systens according to these docunents

i ncluded paths with continuous and intermttent notions
bet ween spinning frames and roving frames as well as an
I nt erexchangi ng apparatus. Since it was within the
know edge of the skilled person that the production of
a nunber of roving franmes was related to a higher
nunber of spinning franes the skilled person was led to
apply nore than one of the first paths as cl ai ned by
the patent. Since neither the patent specification nor
t he drawi ng woul d expl ain how two adj oi ni ng spi nni ng
frames were supplied by one branch of the second path
according to claiml, the skilled person would nodify
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the positioning of the paths 2, 3, 4 of DL in relation
to the spinning franme 1 as clained, if necessary. In
any case the teaching of claim1l was nade obvi ous by
the prior art enbodinents disclosed in D1 and D7 in
conbi nation with common general know edge.

Reasons for the Deci sion

1

2.2
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The appeal is adm ssible.

Adm ssibility of late filed request

The Respondent submitted that, having regard to
decision T 0583/93, the newy filed claim1l should be
rejected as late filed.

The Board notes that according to the cited decision
features had been incorporated fromthe description
into the claimwhich had not hitherto been considered,
and features previously abandoned had been

rei ntroduced. Mreover, no reason had been given in
that case for the | ateness of the new requests nor had
there been any argunent concerning the newy introduced
features. Considering the facts of case T 0583/93

obvi ously those actions did not conply with the

requi renent of fairness of proceedings since the other
party had good reasons to be surprised by the new
requests and had not been given the possibility to
prepare itself for the new situation

However, in the present case the facts differ from
those of the previous case. The newWy filed claimwas
conposed of claiml as filed on 9 April 1999 and of
granted claim2. In its comunication dated
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14 Septenber 2001 the Board considered the introduction
of the features of claim2 into claim1 appropriate for
further clarification of its subject-matter. Since the
Respondent had know edge of that prelimnary opinion it
coul d not have been surprised by the new request.

Addi tionally, during the whol e opposition proceedi ngs

t he respondent had had occasion to deal with the
features of granted claim2, but had not conmented on
this claim

Amendnents and clarity

Consi dering the Respondent's objections with regard to
clarity of the subject-matter of claiml it is to be
noted that the application as originally filed contains
sufficient support for the anendnents in claim1l and
the description in the view of a skilled person who
nmust be consi dered capabl e of recognizi ng obvi ous
errors in the patent specification.

The skilled person in the present case is considered to
be a mechani cal engi neer experienced in the field of
textile machines. Indeed, this skilled person is aware
of the problens arising in the continuous supply of
bobbi ns produced by roving franes to each spi nni ng-

pl ace of the spinning franes where a full bobbin is
needed. The sane standard of know edge has to be

consi dered when inventive step is discussed.

According to the description of the patent (colum 2,
lines 33, 35, 45 and 55; see al so application page 5,
fourth paragraph; page 7, second and fourth paragraph)
“circuits or paths" 1, 1' and 8, respectively, are

i ndi cated as well as "conveyor belts" defining these
paths. In view of this disclosure it is imediately
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clear to the skilled person that the belts nove al ong
t hese paths and not the paths thensel ves.

Repl acenent of the term"legs" by "branches" was
justified by an obvious translation error with respect
to the application as filed in Italian | anguage. The

i ndi cation that one of these branches is able to supply
two adj oi ning spinning franes is given in the patent
(colum 3, lines 24 to 27) and in the originally filed
application (page 7, fourth full paragraph). It is
true, that Figure 2 of the drawi ngs shows path 8 not
exactly internmediate to two adjoining spinning franes
but the skilled person reading the text has no reason
to exclude supply to both spinning franes.

Erroneous change of "intermttent"” and "conti nuous”
nmotion in the description is clearly derivable fromthe
rel ati onship between the paths 8 and 6 and the process
of i nterchangi ng enpty bobbins with full bobbins, and
Is therefore correctable under Rule 88 EPC.

Further small corrections of claim1l were caused by
obvi ous errors. Further anendnents of the description
were necessary for adaptation to the new clains. Since
the features introduced into the clains also restrict
the protection conferred, the anmended docunents fil ed
as basis for maintaining the patent conply with
Articles 84, 123(2) and (3) EPC

Novel ty

Novelty of the subject-matter of claim1l was not
contested by the Respondent. The Board is satisfied
that none of the cited prior art docunents discloses a
systemwith all the features of claiml.
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I nventive step

The cl osest state of the art is assuned to be
represented by D7 which docunent discloses a system for
supplying a spinning frame with full bobbi ns according
to the precharacterising portion of claim1.

Starting fromsuch a systemthe objective underlying
the patent in suit is to overcone the drawbacks of the
prior art by providing a spinning franme supplying
system capabl e of causing the spare full bobbins to be
di splaced in a continuous way along the front sections
of the spinning franes, which is adapted to greatly
facilitate the replacing of enpty bobbins by conpletely
full bobbins, and which is very reliable in operation
(see colum 1, line 46 to colum 2, line 1 of the
patent in suit).

The board is satisfied that this technical problemis
solved by a system conprising the features of claim1,
in particular by the conbination of a continuous noving
conveyor for supplying full bobbins to and renovi ng
enpty bobbins fromthe spinning frame wth an
intermttent noving conveyor supplying full bobbins
fromthe roving frames, the conveyors having a section
for transfer of bobbins fromone conveyor to the other.

The Respondent was of the opinion that the cl osest
prior art is disclosed in DL and that already on the
basis of D1 alone the skilled person would arrive in an
obvi ous manner at the conbi nation of features of
claim1.

D1 di scloses a systemfor supplying a spinning frane 1
with full bobbins conprising conveyor path nmeans for
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transferring full bobbins froman interexchanging
apparatus (loading station 7) to the spinning frane and
enpty bobbi ns back to that station in a continuous
nmotion. A circuit froma roving frane to the | oading
station is not nentioned in D1, however, the Board
agrees that the skilled person would recogni ze that the
| oadi ng station changes full bobbins with enpty tubes
whi ch are supplied froma roving frane.

Wth regard to the working processes of both transport
systens, each of them supplying the spinning franes
with full bobbins, the circuits with paths 2, 3, 4, 6
di sclosed in D1 are only conparable with the second
path 8 according to claim1l of the patent. This second
path differs fromthe arrangenent of D1 in that it has
the formof one closed circuit and that its branches

| aterally extend in an alternate way, one of these
branches suppl yi ng two adj oi ni ng spi nning franes
whereas the paths according to DL conprise severa
closed circuits 2, 3, 4, 6 (Figure 1) or 2-6', 3-6',
4-6' (Figure 2) which are interconnectable by swtching
devices. Wth regard to the different construction and
wor ki ng net hod di sclosed in DL no way i s recogni zabl e
as to how a skilled person would be led to interpret
this known systemin the manner as disclosed in the
patent in suit.

Furthernore, since a circuit supplying the enpty tubes
to the roving franes and the full bobbins fromthe
roving franes to the interexchangi ng apparatus i s not
mentioned in D1 the group of features of claim1l
concerning the particular formof the paths 1, 1', 4, 5
and 6 in connection with the switching device 7 cannot
be obvi ous because no indication is given towards that
construction which, in its conplexity, exceeds the
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common knowl edge in the art. Therefore with respect to
D1 al one the supply systemof claim1l cannot be arrived
at wi thout the invol venent of an inventive step.

The Respondent further submitted that the clained
i nvention was at |east obvious by a conbination of D1
and Dr.

D7 di scloses a system for supplying spinning franes 3
with full bobbins 5 and transferring enpty bobbins or
tubes 6 fromthe spinning franes 3 to a roving frane 1,
conpri sing conveyor path neans for transferring ful
bobbins fromroving frames 1 to said spinning franes 3
inan intermttent notion (see the claimin the Gernman
transl ation).

These conveyor path nmeans conprise two first bobbin
supplying paths 6 comng fromsaid roving franes 1 and
supplied by said roving franmes 1 with a plurality of
full bobbins 5 to be transferred to a second path 7.
Evidently driving means are necessary for driving said
first and second paths and an interexchangi ng
apparatus 18 arranged between adjoi ning portions of
said first 16 and second 7 paths for transferring
bobbi ns 5 between said first 16 and second 7 paths,
said first paths including first conveyor belts and
sai d second path including a second conveyor belt
(Figure 1, 2).

The system according to claim1 already differs from
that known systemin that its "second path" 8 is driven
with a continuous notion whereas no indication is given
as to whether the notion of the first conveyor belts of
the paths 16 are driven with a continuous or
intermttent notion.
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Furthernmore, in D7 no third path is provided being
comon to the first paths 16 since these first paths
are directly adjoining the second path 7, and
consequently no indication is derivable that the first
pat hs conprise a first and a second portion to transfer
t he bobbins to a third common path through a sw tching
devi ce.

The i nterexchangi ng apparatus 18 of D7 operates only to
supply the full bobbins 5 to the second path 7 whereas
no neans are disclosed which would supply an enpty
bobbin 6 to the roving frames 1.

Path 7 in D7 is divided into parallel paths 7g, 7h, 7i
t hrough switching devices. In contrast to that
arrangenent the branches of the second path according
toclaiml laterally extend in an alternate way, one of
t hese branches supplying two adj oi ni ng spinning franes.

The skilled person trying to conbi ne the teachi ngs of
D1 and D7 and having in mnd the function of the second
pat hs suppl ying the spinning frames would therefore
only conpare paths 2, 3, 4, 6 of DL wwth paths 7, 7g,
7h, 7i which are simlar in that they conprise sections
I nterconnected by switching devices. No indication is
derivable fromthat conbination to arrange the second
path of the invention in an alternate way with respect
to the spinning franes as cl ai ned.

Furthernore, a conbination of first paths of D1 and D7
woul d not give any indication towards the invention
because D1 does not disclose a first path and the first
pat hs of D7 have a different configuration w thout
switching devices and are working in a different
manner .
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Addi tionally, besides these substantial differences in
the arrangenent of the first and second conveyor paths,
the further particular conbination of features
according to claiml1 with respect to the intermttent
notion of the first paths and the conti nuous notion of
the second path, and the working nethod of the

I nt erexchangi ng apparatus according to claim1l, can

nei ther be derived fromthe docunents thensel ves nor
fromtheir conbination.

The further docunents cited during the opposition
proceedi ngs, which have no | onger been referred to in

t he appeal proceedi ngs, do not cone closer to the
subject-matter of claim1 than the docunents di scussed
above. Therefore they also cannot |ead to the supplying
system of claim 1.

Summari zing, in the Board's judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent claiml1 is inventive
and therefore this claimas well as its dependent
clains 2 and 3 relating to particul ar enbodi nents of
the invention in accordance wwth Rule 29(3) EPC, can
formthe basis for nmaintenance of the patent

(Article 52(1) EPC).

Thus taking into account the anendnents nade by the
Appel I ant, the patent and the invention to which it

rel ates neet the requirenents of the EPC and the patent
as anended is maintained in this form (Article 102(3)
EPC) .
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:
cl ai ns: claims 1 to 3,
descri ption: colums 1 to 3, filed during the ora

pr oceedi ngs,
dr awi ngs: Figures 1 and 2, as granted.
The Regi strar: The Chai r man:
M Patin P. Alting van CGeusau

0807.D



