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Summary of Facts and Subm ssi ons

1439.D

An opposition based upon Article 100(a) EPC was fil ed
agai nst the European patent No. 448 132. This patent is
based on the European patent application

No. 91 108 078.6 filed as a divisional application of
the earlier European patent application

No. 88 201 585.2 claimng the Dutch priority of 23 July
1987 and published under the publication nunber
EP- A- 300 582.

The opposition was rejected by the decision of the
opposi tion division dispatched on 5 February 1997. In
the deci sion, the opposition division considered the
subject-matter of the independent Claim1l of the patent
as granted as involving an inventive step.

Claiml of the patent as granted reads as foll ows:

"1l. An inplenment for mlking an animal, for exanple a
cow, which inplenent includes a mlking parlour with a
m | king robot having a robot arm (7) carrying near its
end one or nore teat cups (80), and furthernore
detection neans (75) for generating a horizontally or
practically horizontally directed beam by neans of

whi ch the position of one or nore teats of the animal's
udder can be established, characterized in that the
detecti on neans conprise a sensor (77) transmtting an
upwardly directed beamand a reflecting el ement (78)
for said upwardly directed beamto realize said

hori zontally or practically horizontally directed beam
the sensor (77) and/or the reflecting elenent (78)
bei ng novabl e about a substantially vertical axis."”
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On 3 April 1997 the appellant (opponent) | odged an
appeal against this decision and sinultaneously paid
the appeal fee. A statenent setting out the grounds of
appeal was received on Monday 16 June 1997.

Wth the statenent setting out the grounds of appea
the appellant raised inter alia objections concerning
i nsufficiency of the disclosure of the patent
(Article 100(b) EPC).

Wth the letter (facsimle) dated 22 April 1999 the
appel l ant al so rai sed objections under Article 100(c)
EPC.

Wth the letter (facsimle) dated 23 April 1999 the
respondent (proprietor) referred to the opinion of the
Enl arged Board of Appeal in case G 10/91 and requested
that the objections raised by the appellant with
respect to Article 100(b) and (c) EPC be di sregarded.

Oral proceedings were held on 26 April 1999.
The appel | ant requested that the inpugned decision be
set aside and that the patent be revoked (main

request).

The appellant also put forward the follow ng auxiliary
request:

“If the board maintains the patent, the board is
requested to rule that due to Articles 76(1) and 83 the

scope of the clains is to be read such that

- the detection neans are on the upper side of the
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robot arm near the end thereof, and

- the sensor is provided with the reflecting el ement
that is pivotable or rotatable about a
substantially vertical axis."

The respondent requested that the appeal be dism ssed.

The respondent al so requested that, if docunents

US- A-4 530 077 (D9), EP-A-148 952 (D10) or EP-A-209 202
(D11) were to be admitted into the proceedings, then
the case be remtted to the first instance.

Wth respect to its main request, the appellant argued
that the subject-matter of CQaim1l of the patent as
granted did not involve an inventive step. In this
respect the appellant based its argunents essentially
upon docunents EP-A-91 892 (D1), NL-A-8 503 580 (D2),
EP- A-229 682 (D4) and also referred to docunents
DE-A-3 115 313 (D5), D9, D10, D11 and to the article of
Karl - Ernst Biehl, "Utraschall-Entfernungssensor" in

El ektroni k 26/ 30. 12. 1983, pages 113 to 115 (D8).

Wth respect to its auxiliary request, the appell ant
submtted that this request was the consequence of the
di sagreenent expressed by the respondent with regard to
the introduction of the grounds for opposition
according to Articles 100(b) and (c) EPC
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Reasons for the Deci sion

1439.D

The appeal is adm ssible. Objections made in witten
proceedings in this respect were not maintained in the
oral proceedings.

Fresh grounds for opposition

According to the opinion of the Enlarged Board of

Appeal in case G 10/91 (QJ EPO 1993, 420), fresh
grounds for opposition may be considered in appea
proceedi ngs only with the approval of the patentee (see
section 18).

In the present case, the respondent not only requested
during the witten phase of the proceedings that the
obj ections raised by the appellant with respect to
Article 100(b) and (c) EPC be disregarded (see the
above section I11) but also expressly confirnmed during
the oral proceedings its disagreenent for the

I ntroduction of fresh grounds for oppositions.

Therefore, the objections under Articles 100(b) and (c)
EPC rai sed by the appellant are not considered in this
appeal proceedings.

The subject-matter of Caim1l of the patent as granted

Caim1l specifies in the pre-characterising portion the
feature that there are provided "detection neans for
generating a horizontally or practically horizontally
di rected beam by neans of which the position of one or
nore teats of the animal's udder can be established"
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(hereinafter feature a).

According to the first feature in the characterising
portion (hereinafter feature b) "the detection neans
conprise a sensor (77) transmtting an upwardly
directed beamand a reflecting elenent (78) for said
upwardly directed beamto realize said horizontally or
practically horizontally directed beani.

The characterising portion of the claimalso specifies
the feature "the sensor (77) and/or the reflecting

el ement (78) being novabl e about a substantially
vertical axis" (hereinafter feature c).

Features a, b and c, when read together, define a
‘scanning’' beam i.e. a horizontally (or practically
hori zontal ly) directed beam suitable for performng a
SW ngi ng novenent about a substantially vertical axis,
this beam being suitable for scanning a disc-shaped
portion of the space in which one or nore teats of the
ani mal ' s udder can be found in order to establish its
or their position.

This al so neans that the horizontally (or practically
hori zontally directed) beamis a rather directiona
signal having little degree of divergence.

In this context, it is clear fromthe description of
the patent (colum 5, lines 41 to 51) that the
reflecting el enment 78 can be turned about a
substantially vertical axis by neans of an operating
notor so that a disc-shaped portion of the space can be
scanned by the reflected beam this disc-shaped portion
bei ng approximately either a flat plane |ocated
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perpendi cular to the rotational axis of the reflecting
el ement or a conical surface having this axis as its
axis of symetry.

Thus, features a, b and c inplicitly define the
position of the vertical axis about which the
"scanning' (i.e. the horizontal) beamrotates. In other
words, the position of the vertical axis substantially
corresponds to that of the upwardly directed beam This
was al so confirned by the respondent during the ora
proceedi ngs.

3.3 According to feature a, the position of one or nore
teats can be established by neans of the horizontal (or
practically horizontal) beam It is clear fromthe
description of the patent (columm 5, lines 28 to 35)
that the 'scanning’ beampernmts the determ nation of
the position of the teat by calculating the distance
bet ween the sensor and the teat knowing the data as to
the direction (i.e. the angular position) of the
"scanni ng" beam

3.4 Havi ng regard to the coments in sections 3.2 and 3.3
above, it is clear that the sw nging novenent of the
"scanni ng beam' is produced by the sw ngi ng novenent of
the reflecting el enent 78 about the substantially
vertical axis. It is also clear that the rotation of
the sensor 77 transmtting the upwardly directed beam
cannot produce any sw ngi ng novenent of the horizontal
(or practically horizontal) beamreflected by the
reflecting elenment 78 without rotation of the
reflecting elenent itself.

Thus, it has to be considered that the expression "the

1439.D N
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sensor (77) and/or the reflecting element (78) being

novabl e..." (enphasis added) can only define two
alternatives, nanely a first alternative according to
which only the reflecting el enent rotates about the
vertical axis and a second one according to which the
reflecting el enent and the sensor (i.e. as an unity)

rotate about the vertical axis.

A third alternative according to which only the sensor
77 rotates about the vertical axis - although formally
possi bl e on the basis of the term"and/or" - is not
realistic.

The board cannot accept the argunent of the respondent
according to which the sw ngi ng novenent of the

refl ected beam can be obtained by the rotation of the
sensor 77 without rotation of the reflector 78,

provi ded that the upwardly beamtransnmtted by the
sensor 77 has a square or rectangul ar cross section.

Firstly, the board does not consider this explanation
of the respondent as being plausible. Secondly this
explanation is not supported by the description of the
patent, which does not refer to a vertical beam having
a square or rectangular cross section.

By neans of the detection neans a flat portion of the
space in a horizontal (or practically horizontal) plane
can be scanned so as to check whether one or nore teats
are |located therein. It is clear fromthe description
of the patent (see for instance colum 9, lines 8 to
12) that, if nothing is found in the scanned portion of
the space, the detection neans as a whole will be noved
upwardly in order to scan again in a higher horizontal
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pl ane.

The prior art

Docunment EP- A-91892 (Dl1) discloses a mlking inplenent
including a mlking parlour with a mlking robot having
an armsuitable for carrying near its end four teat
cups, a detection neans being provided by neans of

whi ch the position of the teats of the animal's udder
in lateral and | ongitudinal direction can be
establ i shed, the detection neans conprising a first
doubl e sensor neans 14 (see page 10, line 16 to

page 11, line 1; Figure 5) for sensing the position of
the teats in lateral and | ongitudinal directions and a
second sensor nmeans 18 for sensing the position of the
teats in the vertical direction

Docunent D1 does not provide explicit information
concerning of how the first sensor means operates.
However, the description of the patent in suit
referring to this docunment (see colum 1, lines 12 to
21) states that the first double sensor neans generate
| arge beans in a horizontal or practically horizontal
di rection.

Docunent D2 (for the English equival ent, see docunent
EP- A-232 568, Figures 1 to 6, colum 2, line 37 to
colum 5, line 49) discloses a m|lking inplenent
including a mlking parlour with a m|king robot having
an armsuitable for carrying near its end four teat
cups, a detection neans being provided by neans of

whi ch the position of the teats of the animl's udder
in lateral and | ongitudinal direction can be
established, the detection neans conprising a first
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sensor unit 3 and a second sensor unit 4 disposed at
right angles with respect to each other in a horizontal
or practically horizontal plane, each sensor unit
conprising a transmtter 8, 9, which generates an
expanded beam of ultrasonic waves and transmts the
ultrasonic waves in a horizontal or practically

hori zontal plane, and a receiver 12, 11 for the
reception of the ultrasonic waves reflected by the teat
to be detected (see Figure 2). It is also clear that
each sensor unit is suitable for determning the

di stance between the sensor unit and the teat so that
the two sensor units permt the determ nation of the
position of the teat.

Docunment D4 discloses a m|king inplenent including a
detecti on neans by neans of which the position of a
teat in a three-dinmensional region | ocated above the
detecti on neans can be established. This detection
means conprises a sensor 31 transmitting a horizontally
di rected beam a concave reflecting el enent 34 giving
the horizontal beama vertical direction, the sensor 31
and the reflecting elenent 34 being rotatable about a
first horizontal axis (i.e. the axis 37 which is
parallel to the beamtransmtted by the sensor 31) and
about a second horizontal axis (i.e. the axis 35 which
Is perpendicular to the beamtransmtted by the sensor
31) so that the detection nmeans is capable of scanning
a cone portion of the space above it, e.g. by

zi gzagging this portion (see page 6, line 35 to page 7,
line 17; Figure 3).

Docunent D8 concerns ultrasonic sensors suitable for
measuring the distance between the ultrasonic emtter
("U traschal lwandl er”) and a target ("Zielobject"), see
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particularly the figure on page 115 (Bild 3).

One of these sensors conprises a housing for the
ultrasoni c transducer and a rotatable reflector nounted
on the top end of the housing. The reflector rotates in
order to set the direction of the reflected ultrasonic
beam

It has to be assuned that this sensor is not suitable
for scanning a flat portion of the space. This finding
was agreed by both parties during the oral proceedings.

Docunment D5 concerns an ultrasonic device for nedica
use conprising ultrasonic transducers 4, 5 and a fl at
reflector 101 reflecting the beans emtted by the
transducers, the reflector being rotatable, the beans
covering a flat portion of the space having the shape
of a sector. This device is suitable for formng an

i mage of the sector-shaped portion covered by the
beans.

Docunent D9 concerns ultrasonic sensors conprising a
ultrasoni c transducer emtting a narrow ultrasoni c beam
and a convex reflecting surface (nanely a conica
surface) expanding the narrow beam

According to Figure 4 of this docunent, the conica
reflector is rotatably driven about its axis. However
the rotation of the reflector does not result in
providing a 'scanning’ beam but in the change of the
configuration of the reflected beam (see col um 3,
liners 44 to 51).

Docunent D10 rel ates to an ultrasoni c sensor suitable
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for scanning a flat portion of the space in order to
determ ne the position of an object. This sensor
conprising an ultrasonic transducer
(transmtting/receiving elenent) emtting an ultrasonic
beam scanning directly (either by translating or by
rotating) a flat portion of the space w thout there
bei ng any reflection of the scanning beam by a
reflecting el enent.

Docunent D11 concerns an inplenent for mlking an

ani mal including a detection neans by neans of which
the position of a teat in a three-di nensional region
| ocat ed above the detection neans can be established,
the detection neans conprising a transducer
transmtting an upwardly directed beam No reflecting
el enrent for the beamemtted by the transducer is
provi ded, the transducer itself being pivotable about
two perpendicular axis x, y lying in a substantially
hori zont al pl ane.

Novel ty

The subject-matter of Claim1l is novel. Novelty was not
di sput ed.

The cl osest prior art and the problemto be solved

The closest prior art is the mlking inplenment known
from docunent D2 (see the above section 4.2) whose
content corresponds to the preanble of Caiml.

Al though in the description of the patent it is
acknow edged that docunent Dl corresponds to the
preanble of Claiml, this docunent is |ess rel evant
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t han docunent D2, not only because it does not contain
explicit information concerning the nethod used to
determine the position of the teats but al so because it
clearly defines a third sensor for detecting the
vertical position of the teats.

Docunment D4 is | ess relevant than docunents D1 and D2
because it relates to a mlking inplenent conprising a
sensor by neans of which the entire udder of the ani nal
is scanned frombelow, i.e. froma position | ower than
t he teats.

The ultrasonic sensors used in the inplenment known from
docunent D2 are not suitable for emtting a
"directional’ beam In other words, none of these
sensors is suitable for 'scanning' a flat portion of
the space, so that both ultrasonic sensors are
necessary to determne the position of a teat of the

ani mal ' s udder.

The subject-matter of Caim1l of the patent as granted
is distinguished fromthis prior art by the features
specified in the characterising portion which - having
regard to the comments in the above sections 3.2 to 3.4
- define

(a) a detection neans generating a 'directional’ beam
which is horizontally directed, this 'directional
beam bei ng rotatable along a substantially
vertical axis so that the beamcan 'scan' a flat
portion of the space, and

(b) a detection neans conprising a sensor transmtting
an upwardly directed beam and a refl ecting el enent



- 13 - T 0381/ 97

for the upwardly directed beamto realize the
horizontally or practically horizontally directed
beam wherein (in order to obtain a 'scanning
beam at least the reflecting elenent is novabl e
(i.e. rotatable) about a substantially vertically
axi s.

The feature under item(a), i.e. the fact that a
"directional' beam perforns a 'scanning’ novenent, nake
the use of a single detecting neans for establishing
the position of one or nore teats of the aninmal's udder
possi bl e.

The features under item (b) permt the inprovenent of
the mlking inplenent with respect to the conpactness
of the detection neans.

6.3.1 Thus, the problemto be solved is to inprove the
m | king i npl ement by providing sinple and effective
detection neans in a conpact nounting arrangenent.

7. I nventive step

7.1 Starting fromthe mlking inplenent according to
docunent D2, the solution of this problemrequires two
st eps.

A first step which corresponds to feature (a) consists
in the change of the detection nethod. The inplenent
according to docunent D2 nakes use of two transducers
emtting wde beans, each of the beans covering a fl at
portion of space in a horizontal plane, such that the
two transducers permt the determ nation of the
position of a teat by neasuring the distances between

1439.D N
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the teat and each of the transducers. Besides,
according to Caiml of the patent in suit, a sensor
emtting a narrow directional beamis provided, which
may rotate about a vertical axis and thus is suitable
for 'scanning' a sector shaped portion, such that the
position of the teat nay be determ ned by neasuring the
angul ar position of the beamwhen it detects the
presence of a teat and the di stance between the
detected teat and the sensor.

The second step corresponds to the features under item
(b) and consists in achieving a constructive
arrangenent allowing the rotation of a directional beam
about a vertical axis.

Thus, the two steps are not independent of each other,
step (b) requiring that the step (a) be nade first.

The appel |l ant asserted that the characterising features
of daim1l can be derived fromdocunent D4 in so far as
this docunment discloses a detection neans providing a
di rectional 'scanning' beamwhich is rotatable about a
first axis (so that the beamcan 'scan' a portion of
the space), the directional beambeing emtted by a
sensor 31 transmitting the beamin a horizontal
direction and then deviated by a reflector which is
rotatabl e about an axis 37 which is parallel to the
hori zontal beamtransmtted by the sensor 31, and
argued that the conbination of this disclosure with
that of docunent D2 (or D1) would lead to the cl ai ned

sol uti on.

The board cannot accept this argunment of the appell ant,
because docunent D4 concerns a nethod of sensing the
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position of the teats of the animal's udder which is
essentially based upon the idea of scanning the entire
udder from below, the end of a teat being the object

cl oser to the sensor and its three-di nensional position
bei ng established knowi ng the di stance between the teat
and the sensor and the angul ar positions of the
"scanning' beamrelative to two horizontal axes which
are perpendicular to each other (see page 7, lines 24
to 32). This essential idea is also reflected by the

i ndependent claim 1l of docunent D4 according to which
"the udder is scanned froma position |ower than the
teats ..., the extrene end of a teat being recognized
because the sensor-to-end-of-the-teat distance is |ess
than the perceived distance to other parts of the udder
| ocat ed near said teat end" (see page 9, lines 5 to
10).

If the skilled person were to conbine this disclosure
with the closest prior art, he would be guided by the
basi c i dea of docunent D4 and, thus, arrange on the

i mpl ement known from docunent D2 (or on that known from
docunent Dl) a sensor scanning the udder from bel ow

Therefore, the conbination of the disclosure of
docunent D4 with the content of docunent D2 (or D1)
does not allow the skilled person to arrive at the
claimed solution in an obvi ous manner.

Havi ng regard to the comments in the above sections 4.4
to 4.8, docunents D8, D5 and D9 to D11 are | ess
rel evant than docunent D4.

| ndeed, neither docunent D8 nor docunent D11 can | ead
to the clai ned sol uti on, because docunent D8 does not
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imply a scanning in the nmeaning of the present patent
but only a setting and a neasuring, and docunent D11
teaches to scan the udder form bel ow.

Mor eover, docunent D9 is not concerned with a
'scanni ng' beam and docunent D10 does not discl ose any
refl ector elenent. Therefore, also these docunents
cannot | ead to the clained solution.

Docunent D5 clearly relates to an ultrasoni c scanni ng
device of the type used in an ultrasonic diagnostic
apparatus which is suitable for formng a tonogramof a
part of the human body. Since this docunment has no |ink
either to the general problem concerning the

determ nation of the position of an object in a plane
or to the specific problemconcerning the nounting
arrangenment of a detection neans in a mlKking inplenent
(see the above section 6.3.1), it cannot lead to the

cl ai med sol ution.

7.4 Havi ng regard to the above comments, the board finds that
the subject-matter of the independent Caiml is not obvious
to a person skilled in the art and that the subject-matter
of the independent Claim1l involves an inventive step as
required by Article 56 EPC.

1439.D N
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The auxiliary request of the appellant

Auxiliarily, the appellant requested the board to
interpret the clains, i.e. to determne their scope, on
the basis of Articles 76(1) and 83 EPC (see the above
section V).

Articles 76(1) EPC defines the relationship between

subject-matter of a divisional application and the

content of the earlier application as filed ("[A

di visional application] may be filed only in respect of

subj ect-matter which does not extend beyond the content

of the earlier application"); Article 83 EPC relates to

the sufficiency of the disclosure of an European patent

application ("The European patent application nust

di scl ose the invention sufficiently clear and conplete
"). Thus, Articles 76(1) and 83 EPC correspond to

Articles 100(c) and (b) EPC, in so far as

Article 100(c) EPC defines the rel ationship between the

subject-matter of the patent granted on a divisiona

application and the content of the earlier application

and Article 100(b) EPC relates to the sufficiency of

t he di scl osure of the European patent.

Thus, the auxiliary request of the appellant in fact
requires that fresh grounds (Article 100(b) and (c)
EPC) for opposition are considered in appea
proceedi ngs (see the comments in the above section 2)
in order to be able to give the wording of daim1l a
restricted nmeaning.

In other words, if the auxiliary request of the
appel l ant were to be exam ned in substance, objections
based upon fresh grounds of oppositions would be
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consi dered i n appeal proceedings wthout there being
t he approval of the respondent.

Therefore, and particularly in view of the above
section 2, the auxiliary request of the appellant is
rej ected.

The respondent's request to remt the case to the first
i nstance, if docunments D9 to D11 were to be admitted
into the proceedi ngs, becane superfluous now that the
board deci ded to dism ss the appeal.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C. Andries

1439.D



