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Summary of Facts and Subm ssi ons

2119.D

The appel l ant (patent proprietor) |odged an appeal
agai nst the decision of the Qpposition Division
revoki ng the patent No. 0 292 336.

Oppositions were filed against the patent as a whole
and based on Article 100(a) and (b) EPC.

The Opposition Division held that, inter alia, the
ground for opposition nentioned in Article 100(b) EPC
prejudi ced the nai ntenance of the patent.

It referred to the document

D5: EP-A 0 107 076

whi ch descri bed a process of extrusion coating a LLDPE
polymer film The polynmer used thereby had properties
simlar to those specified in the patent in suit.
Docunment D5 showed that when using such a polyner the
maxi mum | i ne speed was at nost 1.53 m's which was wel |
bel ow the clained |ine speed (greater than 4 ms).

The patent in suit therefore did not disclose the
invention in a manner sufficiently clear and conpl ete
for it to be carried out by a person skilled in the
art.

The appel |l ant requested as a main request that the
deci si on under appeal be set aside and the patent be
mai ntai ned on the basis of the clains 1 to 9 filed with
the G ounds of Appeal on 30 May 1997 or, as an
auxiliary request, that the decision under appeal be
set aside and the case be remtted to the first
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i nstance for further prosecution.

An auxiliary request for oral proceedings filed with
the G ounds of Appeal has been w thdrawn by the
appel l ant. He requested instead that the matter be
determ ned on the basis of the papers on the file (cf.
letter of 20 April 2000).

The respondents | and Il (opponents 01 and 02)
requested that the appeal be dism ssed. As an auxiliary
request, both respondents requested oral proceedings.

Present claim 1l reads as foll ows:

"1l. A process for increasing the |line speed of
extrusion casting or coating a LLDPE polyner film said
LLDPE pol yner consisting essentially of ethylene inter-
polymerized with from1l per cent to 60 per cent by

wei ght of at | east one GC;-C,, al kene of to form an

i nterpol ynmer having a density in the range of from0.87
to 0.955 gnicc and having a nelt index, |, in the range
of 1 to 10 gm m nutes as determ ned by ASTM D-1238-E
characterised in that the LLDPE pol ynmer has val ue of

| /1, of from4 to less than 7.0, (wherein the value I
is determ ned by ASTM D-1238-N), and in that a line
speed of greater than 4 ms (800 ft/mn) is enployed.”

The appel | ant argued as fol |l ows:

The patent in suit was based on the discovery that the
speed of an extrusion-casting or extrusion-coating |ine
could be increased substantially by selecting a pol yner
having a particul ar conbi nati on of properties as
specified in claim1l. The choice of such a materi al
resulted in a reduction in the tendency of extrusion-
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casting or extrusion-coating to show the phenonena
known as "draw resonance”, which Iimted the speed at
whi ch the machi ne coul d be oper at ed.

The decision of the Opposition Division was flawed in
that it failed to take into account the fact that the
appar atus discl osed in docunent D5 enployed a nip rol
adj acent the cooling roll. It had been known that the
use of a nip roll was optional and that it would reduce
t he maxi mum | i ne speed.

A person skilled in the art would i medi ately
appreciate that, in order to achieve the desired high
line speeds, it would be necessary to enploy a line
which did not utilise a nip roll

Mor eover, measurenent by the appellant on the pol yner
material G 7042, nentioned in docunent D5, indicated
that the index |/, was 7.5 which was outside the range
at present clainmed (less than 7.0).

The respondents argued as foll ows:

Docunent D5 showed that the clainmed |line speeds could
not be achieved by using a polyner material as
specified in present claim1l. The discrepancy between
t he teaching of docunent D5 and that of the patent in
suit could not be explained by pointing out that the
appar atus di scl osed in docunent D5 enployed a nip roll.
The patent in suit, in particular claim1, did not
reflect the apparently inportant fact that a nip rol
had not to be enployed. On the contrary, dependent
claim7 taught the use of a nip roll as preferred
enbodi ment .
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Therefore, the patent in suit did not disclose the
invention in a manner sufficiently clear and conpl ete
for it to be carried out by a person skilled in the
art.

Furthernore, an introduction of the feature, that a nip
roll had not to be enployed, would extend the subject-
matter of the patent in suit beyond the original

di scl osure and woul d thus contravene Article 123(2)

EPC.

Reasons for the Deci sion

| nsuf ficiency of disclosure (Article 83 EPC)

2119.D

In its introductory part, the patent in suit refers to
a plurality of prior art docunents, which describe
processes for extruding LLDPE filns and vari ous neans
for reducing the incidence of draw resonance by the use
of additional nechanical neans or specific materials
i ke bl ends of LDPE and LLDPE. As an exanple, docunent
D5 describes a process for extruding LLDPE fil s
wherein the incidence of draw resonance is reduced by
applying an air streamonto the polyner film between
the die exit and the nip roller. An increase of the
maxi mum | i ne speed can thus be achi eved.

The problemunderlying the patent in suit is seen in
the "need for other nmeans of avoi ding draw resonance
probl enms when extrudi ng LLDPE whi ch avoids having to
add other polymers to it and avoids having to apply
mechani cal changes in the extrusion equi pment whereby
the drawi ng process is altered”, cf. page 3, lines 40
to 42 of the patent in suit.
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According to the present invention, this object could

be achi eved by selecting a LLDPE pol yner havi ng

specific properties, in particular a predetermned I,/1,
rati o, which according to present claim1, should allow
| ine speeds greater than 4 nis.

However, the polynmer materials suggested in docunent D5
have properties which are simlar to those nentioned in
the patent in suit. In particular, it was not under

di spute that one of the conpounds nentioned in docunent
D5, nanmely GRSN-7042 (cf. exanples VI, VII, IX X and
Xl'), nmeets the requirenents cited in the preanble of
present claiml as far as the conposition, density and
melt index |, are concerned.

Only the nmelt index ratio |/ 1, of that conpound is not
explicitly indicated in docunment D5. However, the
respondent Il neasured a value of 7,1 (cf. Notice of
Qpposition) and the appellant a value of 7,5 (cf.
Notice of Appeal). Thus, the polyner material cited in
docunent D5 has a nelt index ratio | /1, whichis, at

| east, close to the nmaxi mum value of 7,0 as now cl ai ned
in present claiml.

Nevert hel ess, docunent D5 indicates that, when using a
polymer material |ike GRSN-7042, the maxi mum | ine speed
attai nabl e before a draw resonance was recorded had
been 1.53 ms (300 feet/mnute). The maxi mum | i ne speed
could be increased up to 3,4 ms (650 feet/ m nute) when
usi ng a special technical equipnent, i.e. when
directing a fluid nmediumagainst the nolten film

The appel | ant expl ained the difference between the
maxi mum | i ne speeds indicated in docunent D5 and those
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indicated in the patent in suit in that docunent D5
descri bed a process wherein a nip roll is used, which
woul d reduce the maxi mum |ine speed.

Therefore, it nust be assunmed that, w thout using
additives or a specific technical equipnent, line
speeds of greater than 4 nmls cannot be achi eved sinply
by selecting a LLDPE pol yner having specified
properties, as taught in the patent in suit, cf.

page 3, line 40 to page 4, line 3.

On the contrary, the appellant confirmed that, in order
to achieve the desired |ine speeds, a special technical
equi pnent nust be used, nanely an extrusion-casting or
extrusion-coating line without a nip roll.

However, the patent in suit is silent about the need
for such a technical equipnent and does not suggest the
use of an extrusion-coating systemw thout a nip
roller. On the contrary, the patent in suit suggests as
preferred enbodi nent an apparatus wherein a nip roll is
used, cf. present claim7 and former claim10 of the
patent in suit as granted.

Furthernore, no support can be found in any of the
cited docunents for the argunment of the appellant that
a person skilled in the art "would i medi ately
appreciate that, in order to achieve the high line
speeds indicated, it wuld be necessary to enploy a
line which did not utilise a niproll"” (page 3, first
par agr aph of the Grounds of Appeal).

The Board notes that the appellant did not produce any
evi dence in support of this argunent. Furthernore, the
introductory part of the patent in suit which reflects
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the prior art at the priority date of the patent,
refers to extrusion coating systens conprising a nip
roll, e.g. docunent D5, and no hint as to an extrusion
systemw thout a nip roll can be found.

To sumup, the patent in suit does not disclose the
invention in a manner sufficiently clear and conpl ete
for it to be carried out by a person skilled in the art
(Article 83 EPC). The ground for opposition nentioned
in Article 100(b) EPC together with Article 83 EPC

t herefore prejudi ces the maintenance of the patent.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Townend W Moser
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