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Summary of Facts and Submn ssions

2941.D

The present appeal is fromthe decision of the
Opposition Division to revoke the European patent

No. O 481 793 relating to a detergent conposition in
tabl et form

Three notices of opposition were filed against the
granted patent, wherein the Respondents 01, 02 and 03
(Opponents 01, 02 and 03) sought revocation of the
patent inter alia on the grounds of Article 100(a) EPC
in particular because of an alleged | ack of an

i nventive step of the clained subject-matter.

The oppositions were based inter alia upon the
foll ow ng docunents:

(1A): GB- A-911204

(8): JP- A-59/ 145300 (English transl ation)

(9): JP- A-60/ 118606 (English translation)

(10): GB-A-2123044

(11): DE-A-3321082

(12): JP- A- 60015500 (English translation)

In its decision, the Opposition Division found that the
clainmed invention and the patent in suit, as anended by
the Appellants (Patent proprietors) according to any of

its requests, did not fulfil the patentability
requi renents of the EPC
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In particular the clains anended by the introduction of
a disclainmer were found to contravene the requirenents

of Article 123(2) EPC, whilst the subject-matter of the
other clainms were found to |ack an inventive step.

In the latter respect the Qpposition Division found
t hat

- starting fromthe disclosure of Docunent (12), a
skill ed person woul d have obviously coated the
percarbonate present in the tablets, as e.qg.
suggested in docunents (10) or (11), in order to
inprove its stability in the presence of
I nconpati bl e conponents such as al um nosili cates;

- t aki ng Docunent (1A) as an alternative starting
point, a skilled person would have automatically
arrived at the clained subject-matter by sinply
repl aci ng the pol yphosphate builder used in this
docunent by a zeolite, which was generally
acknowl edged at the priority date of the patent in
suit as being an ecologically nore acceptable
bui | der than pol yphosphat e.

| V. The Appellant filed an appeal against this decision.
Subsequent to the witten argunents filed by the
Respondents and a commruni cation by the Board, it filed
an amended mai n request and auxiliary requests 1 to 9
wth aletter of 16 August 2001.

Caim1 of the main request reads as follows:

"1l. A tablet of conpressed particul ate detergent
conposition conprising a detergent-active conpound, a

2941.D Y A
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det ergency buil der, a bleach system conprising sodi um
percarbonate, and optionally other detergent

i ngredients, characterised in that the percarbonate is
separated from any ingredient of the conposition
detrinmental to its stability by segregation in a

di screte region of the tablet, and in that the

det ergency buil der conprises al kali netal

alum nosilicate which is excluded fromthe discrete
regi on and which contains water;

Wi th the exception of a tablet in which the
percarbonate is present as particles enclosed within a
coating which is 0.1 to 30% by wei ght of the weight of
sodi um percarbonate and is boric acid or contains from
10 to 100% by wei ght of borate."

Claim1 of the first auxiliary request reads as
fol | ows:

"1l. A tablet of conpressed particul ate detergent
conmposition conprising a detergent-active conmpound, a
det ergency buil der, a bleach system conprising sodi um
per carbonate, and optionally other detergent

i ngredients, characterised in that the percarbonate is
separated from any ingredient of the conposition
detrinental to its stability by segregation in a

di screte region of the tablet, and in that the

det ergency buil der conprises al kali netal

alum nosilicate which is excluded fromthe discrete
regi on and which contains water, and in that a bl each
activator is present and is al so excluded fromthe

di screte region."

Caiml of the second auxiliary request differs from
claim1l of the first auxiliary request insofar as the
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det ergent active conpound is specified to be present in
an anount of 5 to 40% by wei ght, the detergency buil der
Is specified to conprise a supplenentary buil der

sel ected form pol yacryl ates, acrylic/mleic copolyners,
acrylic phosphi nates or nononeric pol ycarboxyl ates and
t he sodi um percarbonate is specified to be present in
an anount of 5 to 40% by wei ght.

Claim1 according to the third auxiliary request reads:

"1l. Atablet of conpressed particul ate detergent
conmposition conprising a detergent-active conmpound, a
det ergency buil der, a bleach system conprising sodi um
percarbonate, and optionally other detergent

i ngredients, characterised in that the percarbonate is
separated from any ingredient of the conposition
detrinmental to its stability by segregation in a

di screte region of the tablet which region is in the
formof a layer, a core or an insert, and in that the
det ergency buil der conprises al kali netal

alum nosilicate which is excluded fromthe discrete
regi on and which contains water."

Caim1l of the fourth auxiliary request differs from
that of the third auxiliary request insofar as it
specifies that a bleach activator is present and
excluded fromthe discrete region.

Claim1 of each of the fifth to ninth auxiliary
requests corresponds to the respective claim1l of each
of the previous five requests nodified by the
specification of the general fornula of the al kal

nmetal alum nosilicate as reported on page 4, line 45 of
t he patent specification.

2941.D Y A
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Al'l requests further contain dependent clains relating
to specific enbodinents of the tablets as clained in
the respective clains 1.

The Appell ants' argunents, submitted in witing and at
the oral proceedings held before the Board on
17 Septenber 2001, can be summarized as fol |l ows:

- the disclainmer contained in claim1l of the main
and of the fifth auxiliary requests was all owabl e
since it restricted the scope of the clains with
respect to the teaching of docunents (9), (10)
and (11) by excluding sonmething originally
enconpassed by the broader scope of the clains,
i.e. one of the suitable coating nmaterials for the
per car bonate; noreover, the purpose of this
limtation was not that of rendering non-obvious
the remai ning cl ai ned subject-matter, since the
techni cal teaching of docunents (9), (10) and (11)
already |l ed away fromthe use of a percarbonate
coating different fromthat used in such
docunent s;

- Docunent (12) could not be considered as a
suitable starting point for the assessnent of
i nventive step since it dealt only with the
probl em of solubility of detergent tablets and not
with their stability. According to this docunent a
better solubility at |ow tenperatures was achi eved
by the conbination of a netal hydrogen sulfite or
phosphite and of an al kaline material such as a
per carbonate. Therefore, the segregation of the
percarbonate fromthe rest of the tablets would
have been detrinental to its solubility and would
not have been envi saged by a skilled person
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followi ng the technical teaching of this docunent;

Docunent (1A) dealt with the problemof stability
of a tablet conprising a bl eaching system
contai ni ng a peroxyhydrate, e.g. percarbonate, and
conponents inconpatible wiwth it; however, it did
not teach or suggest the use of a conbination of a
per carbonate and of an alum nosilicate; noreover,
a skilled person, being aware of the nutua

i nconpatibility of these conpounds and the
difficulties arising fromtheir sinultaneous use
in granul ar products as disclosed in docunents (8)
to (11), would not have envisaged using them
together in a conpacted tablet and, in any case,
woul d not have expected the resulting tablet to be
st abl e;

by contrast, the patent in suit provided a tablet
whi ch was stable and nore soluble than a sim | ar
tabl et prepared by conpacting a honbgeneous

m xture of all conponents;

therefore a skilled person could have arrived at
the clainmed subject-matter only by the use of
hi ndsi ght .

The Respondents argued in witing and at the ora
proceedi ngs that:

the disclainer contained in the wording of claim1l
of the main request and of the fifth auxiliary
request was not supported by the origina
appl i cation docunents. Moreover, docunents (9),
(10) and (11) were no accidental anticipations of
the clai ned subject-matter but had only been cited
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with respect to the issue of inventive step.

Consequently the introduction of a disclainer into
claim1 contravened the requirenents of

Article 123(2) EPC, noreover the clainmed subject-
matter according to all requests | acked an

I nventive step

regard to the inventive step issue the Respondents

subm tted that

Docunent (1A) already offered a solution to the
technical problemdealt with in the patent in suit
by separating the bl eaching conponent fromthe
conponents detrinental to its stability and
confining it to a discrete region of the tablet,
e.g. a layer, a core or an insert. Further, at the
priority date of the patent in suit it would have
been obvious for a skilled person to use a

conbi nati on of percarbonate and alum nosilicate in
the sane tablet since these conponents were known
to be either less detrinental to the environnent
or nore efficient at | ow tenperatures (see e.g.
Docunent (11)); noreover, the skilled person,

know ng the conponents' nutual inconpatibility,
woul d have incorporated the percarbonate in a

di screte region of the tablet as taught in
Docunent (1A), separating it physically fromthe
zeolite;

simlarly, starting from Exanple 3 of

Docunent (1A), it would have been obvious for the
skilled person to nodify its teaching by applying
nodern technol ogy, in particular by replacing the
per borate and the phosphate used in the tablet
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di sclosed in this exanpl e by percarbonate and
zeolite respectively;

- starting alternatively from Docunent (12), it
woul d have been obvious for the skilled person to
try to render the tablets disclosed therein nore
stable by coating the percarbonate in a known way,
e.g. as disclosed in Docunent (11);

- t he Appell ants had not shown any techni cal
advantage for the cl ai ned subject-nmatter which was
not to be expected in the light of the prior art.

At the oral proceedings, the Appellants requested to
nodi fy the main request and the fifth auxiliary request
by del eting the disclainmer contained in claiml of such
requests. This was refused by the Board.

The Appel lants then requested that the decision be set
asi de and the patent be maintained on the basis of the
mai n request or one of the auxiliary requests 1 to 9,
all filed wwth its letter of 16 August 2001, or of
auxiliary request 10, filed at the oral proceedings
bef ore the Board.

Caiml of the tenth auxiliary request differs from
that of the third auxiliary request insofar as the
di screte region of the tablet conprising the
percarbonate is limted to a | ayer.

The Respondents requested that the appeal be di sm ssed.

At the end of the oral proceedings, the chairmn
announced the decision of the Board.
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Reasons for the Deci sion

1. Procedur al issues

1.1 At the opening of the oral proceedings before the Board
the Appellants sought to further nodify its requests
and in particular to delete the disclainmer in claim1l
of both the main request and the fifth auxiliary
request, thus returning to requests previously filed
and then abandoned.

In the Board's view, to return at such a late stage to
clai ns previously advanced and then w t hdrawn anount ed
to an abuse of procedure since it took the Respondents,
who had prepared their case on the basis of the
requests as | ast anended and filed with a letter dated
16 August 2001, i.e. one nonth before oral proceedings,
by surprise.

Mor eover, since requests not containing such a
di sclainer were already on file, there was no apparent
justification for the requested nodification.

Therefore, the Board holds the requested nodification
not adm ssible (see also T 0095/83, QJ EPO 1985, 75,
poi nt 8 of the reasons).

1.2 As to the adm ssibility of auxiliary requests 5 to 10,
see points 5 and 6 bel ow

2. Di scl ai ner (main request)
2.1 Claim1, according to the main request, contains a
di sclainer, i.e. a technical feature the purpose of

which is to exclude protection for part of the clained

2941.D Y A
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subj ect-matter

This feature reads: "with the exception of a tablet in
whi ch the percarbonate is present as particles encl osed
within a coating which is 0.1 to 30% by wei ght of the
wei ght of sodi um percarbonate and is boric acid or
contains from 10 to 100% by wei ght of borate.™

This "negative feature"” has, as conceded by the
Appel l ants, no basis in the application as filed and
restricts the scope of the clains as granted by

excl udi ng enbodi nents wherein the percarbonate is
coated in the sane way as in docunents (9),

(10) and (11). It is to be noted that no attack of | ack
of novelty against the subject-matter of the patent in
suit was based or could be based on these citations
since their respective disclosures differ fromthat of
the patent in suit even without the incorporation of a
di sclaimer into the latter

The Appel |l ants argued that the disclainmer, even though
not based on the original disclosure of the application
as filed or on a novelty-destroying disclosure, should
be all owed since the patent in suit generally taught
use of a coating agent for the percarbonate - thus

page 3, lines 18-19 of the patent in suit reads:

"...suitable coating materials...will readily suggest
t hensel ves to the skilled detergent fornulator."

Mor eover, the Appellants clained this limtation did
not have the effect of rendering the remaining clained
subj ect-matter non-obvious, since according to
docunents (9), (10) and (11) boric acid or borates were
the only and nmandatory coating materials to be used for
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per carbonate protection. Therefore these citations in
any case taught away fromthe use of any other coating
subst ance.

The Appellants also argued that the adm ssibility of
such an anendnent woul d be supported by certain case
| aw of the Boards of Appeal of the EPO

In the past the Boards of Appeal have permitted the

I ntroduction of disclainers, which do not have any
support in the application as filed, into a claimin
exceptional situations in order to make a cl ai ned

subj ect-matter novel by delimting it against an
accidental anticipation (e.g. T 0434/92, point 2 of the
Reasons; T 0653/92, points 2.1 and 2.2 of the Reasons;
T 0710/ 92, point 5 of the Reasons; T 0426/94, point 3
of the Reasons; T 0982/94, point 2.1 of the Reasons and
T 0318/98, point 2.2 of the Reasons; none of these

deci sions published in the Q) EPO). In strict contrast
to such imted use of disclainmers, the addition of a
di scl ai mer to nake novel subject-nmatter inventive as
wel | has been held inadm ssible (see e.g. T 0597/92, QJ
EPO 1996, 135, point 3 of the Reasons and the deci sions
cited therein).

In this context, an anticipation would be regarded as
accidental if a skilled person would not take account

of it when evaluating the inventive nerit of the patent
(or patent application), since it either belongs to a
conpletely different technical field or in viewof its
subject-matter would not help in solving the technica
probl em underlying the clained invention (see al so

T 0608/ 96, point 6 of the Reasons, not published in the
Ql EPO .
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The Board is, however, firmy of the view that an
anmendnent to a patent by the introduction of a
"negative" technical feature into a claimresulting in
the exclusion of certain enbodinents (i.e. by the

i ncorporation into the claimof a so-called disclainer)
is, regardless of the nane "disclainer”, none the |ess
an anendnent governed by Articles 123(2) and (3) EPC
This nmeans - as far as the requirenents of

Article 123(2) EPC are concerned - that the anended
claimnmnust find support in the application as filed, a
requi rement which is mandatory for the allowability of
t he anmended patent or patent application as expl ai ned
in G 0003/89 (Q EPO 1993, 117, point 1.3 of the
Reasons) .

In its opinion G 0002/98 (QJ EPO 2001, 413), the

Enl arged Board of Appeal stated that the assessnent of
whet her or not certain technical features of an
invention are related to its function and effect may
vary in the course of the proceedings, in particular if
additional prior art falls to be considered. By
reference to the referral of the President of the EPO
at point IIl (v), the Enlarged Board of Appeal also
confirmed that the technical problem solved by an

i nvention could not be determ ned once and for all at a
single point in tinme but mght have to be considerably
redefined in the course of the proceedi ngs, or even
later, in the light of new prior art.

The Enl arged Board concl uded, therefore, that the
validity of a hitherto acknow edged right of priority
could be put in jeopardy, which could be at variance
with the requirenment of |egal certainty (point 8.3 of
t he Reasons for the Qpinion).
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Taking into account the principles of |egal certainty
and consistency in the assessnent of priority right,
novelty and inventive step - principles the Enlarged
Board of Appeal in G 0002/98 explicitly intended to
safeguard (see point 9 of the Reasons for the Opinion)-
this Board concl udes that the considerations set out in
G 0002/98 are also applicable to the introduction of a
di sclai mer, not having a basis in the application as
filed, to establish novelty over an allegedly
"accidental" anticipatory docunent.

In fact it would not be possible in this case to assess
with certainty whether or not the I[imtation achieved
by the anmendnent, i.e. the added negative feature,

i nvol ves a technical contribution to the clained

i nventi on and whether or not the anticipatory
disclosure is really accidental. For exanple, it is

al ways possible that, when a particul ar enbodi nent
(e.g. a chem cal conpound) is disclained fromthe
generic teaching of a patent application (e.g. a
generic formula) because it was accidentally disclosed
in a technical field conpletely outside that of the
application, a further citation may | ater be found

di scl osi ng properties of the disclained enbodi nent
within or relevant to the technical field of the
appl i cation.

This could necessitate a redefinition of the technica
probl em underlying the technical teaching originally
considered with all the negative consequences pointed
out in G 0002/98 loc. cit.

Havi ng consi dered both the earlier decisions nentioned
in point 2.2 above in which the practice occurred of
adm tting disclainers having no basis in the
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application as filed and those deci sions approving this
practice but holding i nadm ssi ble the particul ar

di scl ai ners sought (e.g. T 0898/91, point 1 of the
Reasons; T 0526/92, point 5.1 of the Reasons;

T 0645/ 95, point 2 of the Reasons; T 0608/96, point 6
of the Reasons; T 0863/96, point 3.2 of the Reasons -
none of these decisions published in the Q) EPGQ and

T 0597/92, QJ EPO 1996, 135, point 3 of the Reasons),
this Board can find no argunment which would justify the
mai nt enance of this practice in the |ight of the

Enl arged Board of Appeal's opinion G 0002/98.

The deci sions discussing the adm ssibility of a

di scl ai mer draw support either fromthe case | aw of the
Boards generally or in particular fromT 0433/86 (not
published in the Q) EPO, the decision with which the
practice seens to have begun, or fromT 0170/ 87

(EPO QJ 1989, 441).

The decision T 0433/86 states in point 2 of the
Reasons:

“In the Board's view, where there is an overl ap
between the prior art and the cl ai med subject -
matter defined in generic terns, a specific prior
art may be excluded even in the absence of support
for the excluded nmatter in the original docunents.
Such an excl usion may be achi eved by way of a

di sclainmer, or preferably in positive terns if
this leads to clearer and nore conci se | anguage
(cf. Decision T 0004/80, "Polyetherpolyol s/ Bayer",
Q) EPO 4/1982, 149). In the present case, the

| anguage of claim1 as amended is in accordance
wWth the latter possibility. As will be shown

her ei nbel ow, restriction of the nol ecul ar wei ght
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range of the polyether conponent from

"600 to 10 000" (as clained originally and in the
patent as granted) to "above 1500 to 10 000" (as
now cl ai med) was necessary in order to distinguish
the clained subject-matter from (1), where a

nol ecul ar wei ght range of between 240 and 1500 has
been di scl osed. "

No argunents can be found in decision T 0433/86 as to
why that anmendnent conplied with the requirenents of
Article 123(2) EPC. Moreover, the reference to decision
T 0004/ 80 appears to concern solely the "formal™

adm ssibility of a disclainmer used to exclude froma
patent claimsubject-matter originally disclosed as a
particul ar enbodi nent of the invention. T 0004/80
confirmed that an enbodi nent of an invention
specifically disclosed in an application as filed can
be deleted froma claimby neans of a disclainer, if
"... the subject-matter remaining in the claimcannot
be defined nore clearly and concisely directly, i.e. by
positive technical features (Article 84 EPC)" (points 2
and 3 of the Reasons for the Decision). This, together
with the fact that Article 123(2) is not nentioned,
shows that the adm ssibility of disclainers is dealt
with in decision T 0004/80 only with respect to the

i ssue of clarity.

The often cited decision T 0170/87 al so dealt inter
alia with the adm ssibility of a disclainer.

In this case the introduction of a disclainer was not
admtted, since it was intended to render an obvi ous
teachi ng i nventive. However, an obiter dictum supplied
argunents in favour of a disclainer to render an

al ready inventive teaching novel. According to this
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deci sion, a disclainmer wuld be an acceptabl e
limtation since the inventive teaching originally

di scl osed in the application would not be changed by
"excising"” in the formof a partial waiver
(Teilverzicht) only that part of the teaching which the
Appl i cant cannot cl ai m because it |acks novelty. It was
al so said that there was a consi derabl e practical need
for the use of such disclainers, which can only nean a
need of an applicant or patentee.

However, dealing with the inventive teaching originally
di scl osed presupposes, in the judgenent of this Board,
a definition of the technical problemunderlying the

i nvention concerned. It follows that, in deciding the
adm ssibility of a disclainmer under the said practice,
the definition of the technical problemunderlying the
i nvention in question is a prerequisite of paranount

I mportance since the rel evance of a particular

di scl osure of a citation has to be judged in relation
to that technical problem

The argunent suggested in T 0170/87 is therefore fl awed
by its precondition, nanely the assunption that the
finding of inventiveness wll renmai n unchanged
thereafter. However, and on the contrary (as expl ai ned
i n paragraph 2.3 above), at a later stage and in
different circunstances the technical teaching
originally disclosed mght well be considered obvious
with the effect that the disclainmer becones

i nadm ssi bl e. The subsidiary suggestion in T 0170/ 87
that there is a practical need for such disclainmers is
even |l ess convincing after G 0002/98:. applicants and
patentees may often consider they have a need either to
claima particular priority or to amend by a particul ar
di scl ai mer but, in both cases, the allowability of the
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priority or disclaimer is necessarily governed by the
provi sion of the EPC. This principle has, as regards
priority, been confirmed by G 0002/ 98.

Therefore, the Board concludes that neither T 0433/86
(al one or in conbination with T 0004/80), nor

T 0170/ 87, nor the other decisions nentioned above
concerning disclainers contain any sufficient reason
not to apply the Enlarged Board of Appeal's approach in
G 0002/98 to the present case.

The Board has al so consi dered whether the incorporation
of the disclainer, which cannot find support in the
original application, could be allowed under

Article 123(2) EPC in the |ight of G 0001/93

(QJ EPO 1994, 541). This decision is concerned with the
possi bl e conflict between the provisions of

Articles 123(2) and (3) EPC, arising fromthe

i ntroduction of an inadm ssible anendnent during

exam nation proceedings. It is explained therein that
such an addition could be accepted if it nerely anounts
to an exclusion of protection for part of the invention
as covered by the application as filed and does not
provide a technical contribution to the clained
subject-matter (point 16 of the Reasons for the

Deci sion). However, the Board finds that the
restriction of a feature (here: of the |ist of possible
conmponents of a conposition of matter), which has to be
consi dered when it conmes to the evaluation of inventive
step, cannot be seen as a nere waiver of protection. On
the contrary, when the disclainer (as in the present
case) ains at distancing the patent further fromthe
state of the art (here: as disclosed in docunents (9),
(10) or (11)) which has to be considered when assessing
i nventive step, its admssibility would give the patent
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proprietor an unwarranted advantage (see al so

T 0526/ 92, not published in the QI EPO point 6.3 of
the Reasons for the Decision). This aspect assunes even
nore inportance when the possibility, pointed out in

G 0002/98, of a nodification of the technical problem
underlying the alleged invention is born in mnd.

It is therefore the Board's view that any amendnent of
a cl ai mnot having support in the application as filed
and aimng at distancing the clainmed subject-matter
further fromthe state of the art, in particular by way
of a disclainmer, contravenes Article 123(2) EPC and is
consequent |y i nadm ssi bl e.

It nust, finally, be nentioned that docunents (9),

(10) and (11), which formthe basis for the disclainer,
are not accidental anticipations (as indeed conceded by
the Appellant) and have been cited in support of the
argunent that the clai ned subject-natter does not

i nvol ve an inventive step. Thus even the exceptiona
situation, considered in the previous jurisprudence of
t he Boards of Appeal as the pre-condition for the

adm ssibility of an unsupported disclainer, is not
present here and the disputed disclainmer would not
therefore even be adm ssible according to that

practi ce.

It follows that claim1l of the main request does not
conmply with the requirenents of Article 123(2) EPC and
that this request nust therefore be di sm ssed.

I nventive step (first auxiliary request)

The Board is satisfied that the clains according to the
first, second, third and fourth auxiliary requests
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conmply with the requirenents of Articles 123(2) and (3)
and of Article 84 EPC

The patent in suit conplies noreover with the
requi renents of Article 83 EPC

None of these issues were raised by the Respondents at
t he oral proceedings.

Therefore, only the inventiveness of the subject-matter
of the clains of these requests has to be di scussed
bel ow.

Cl osest prior art

The patent in suit, and in particular the subject-
matter of claiml of the first auxiliary request,
relates to a tablet of conpressed particul ate detergent
conposition conprising an alumnosilicate and a

per car bonate which is separated from any ingredient
detrinmental to its stability by segregation in a

di screte region of the tablet, wherein a bl each
activator is also present outside of such discrete
region conprising the percarbonate (see page 2, line 51
to page 3, line 6; page 4, lines 38 to 41 and page 5,
lines 17 to 19).

As explained in the patent in suit percarbonate was
known at its priority date to be particularly sensitive
to noisture and thus to other conponents of a detergent
conposition conprising noisture; especially the
presence of zeolites, which conprise | arge anounts of
nobil e water, was regarded as critical to the stability
of percarbonate (page 2, lines 28 to 36).
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The all eged problemof the patent in suit as set out in
the description was therefore to provide a tabl et
conprising both alum nosilicate and percarbonate and
bei ng neverthel ess stable and nore soluble in the wash
liquor than a simlar tablet wherein the percarbonate
was not segregated and was m xed honbgenously with the
ot her conponents before conpaction (page 2, lines 45 to
47 and page 3, lines 2 to 6).

Simlar tablets containing a bleaching system
conprising a peroxyhydrate bl each which can be a

per carbonate and a bl each activator therefor as well as
conponents detrinental to the stability of the bl each,
wherei n the bl eaching systemor a conponent thereof is
separated from any conponent detrinental to its
stability by segregation in a |ayer, core or insert
were al ready known from docunent (1A) (page 2, lines 99
to 116; page 3, lines 22 to 30 and 77 to 99; page 1,
lines 24 to 41). These tablets were noreover easily

sol ubl e under washi ng conditions (page 4,

lines 21 to 23).

Exanpl e 3 of this docunent discloses e.g. a tablet
wherein a pellet of a bleach activator and a pellet of
perborate are enbedded in the opposite face of a tabl et
made of a detergent conposition.

The Board therefore accepts, as suggested by the
Respondents, this citation as the starting point for
eval uating inventive step.

Docunent (12), also used by the Respondents as an
alternative starting point, relates to the inprovenent
of the solubility at | ow tenperatures of high bulk
density conpositions which may conpri se
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alum nosilicate. These conpositions are preferably in
the formof a tablet and require the presence of a
nmet al hydrogen sul phite or phosphite and an al kal i ne
agent for achieving the inproved solubility. The

al kal i ne agent can be either a percarbonate or any

ot her al kaline salt such as a carbonate (see page 2,
lines 24 to 26; page 3, line 21 to page 4, line 8§;
page 4, lines 19 to 26; exanples); noreover, the
efficiency of the percarbonate as disintegrating agent
appears to be conparable to that of other agents such
as carbonate (see Tables 1 and 2).

The silence of Docunent (12) as to the use of
percarbonate as a bleach and as to any possible neasure
to prevent its destabilization denonstrates that the
goal of this invention was nerely inproved solubility
of high bulk density conpositions and not the stability
in storage of a tablet conprising a percarbonate

bl each. Moreover, since this docunent relies upon the
conmbi ned action of a netal hydrogen sul phite or
phosphite and an al kal i ne agent such as percarbonate,
the segregation of the percarbonate from any conponent
detrinmental to its stability, and thus also froma
nmet al hydrogen sul phite or phosphite, would probably
prevent the realisation of the described invention and
thus be contrary to its teaching.

Therefore, since this docunent does not deal with the
probl em of providing a stable tablet conprising

percar bonate and conponents detrinental to its
stability, it is nore renote fromthe clained invention
t han Docunment (1A) and cannot represent a suitable
starting point for the assessnent of the inventive

st ep.
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Since the other cited Docunments either do not relate to
tablets or do not relate to tablets having a bl each
such as percarbonate segregated fromthe rest of the
tablet, they are also nore renote than Docunent (1A)
and cannot qualify either as a suitable starting point.

3.3 Techni cal probl em

The technical problemdealt with in the patent in suit,
as described in the specification of the patent, is

al l egedly that of providing a tablet conprising both an
alum nosilicate and a percarbonate and being
neverthel ess stable and nore soluble in the wash |iquor
than a simlar tablet wherein the percarbonate is not
segregated and is m xed honbgenously with the other
conmponents before conpaction

However, the last part of that alleged problemis
defined with respect to a tablet w thout any physica
separati on between the bl each and the conponents
detrinental to its stability, i.e. a nore renpte state
of the art than Docunent (1A), considered the suitable
starting point for the assessnent of inventive step
(see paragraph 3.2 above).

Therefore, this part of the technical problemas
described in the patent in suit has to be disregarded
when defining the technical problemto be overcone as
agai nst Docunent (1A).

In the light of these considerations the technica
probl em sol ved by the patent in suit has to be
refornmulated in | ess anbitious terns as the provision
of a further stable and sol uble tablet conprising
percarbonate and al um nosilicate.

2941.D Y A
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The Board has no reason to doubt that a tablet as
specified in claim1l solved this existing technica
pr obl em

Eval uation of inventive step

As already nentioned (see paragraph 3.2 above), the
tabl ets known from Docunment (1A) envisage the use of
per carbonates as well as of bleach activators and
differ fromthe clainmed subject-matter only insofar as
they do not conprise an alumnosilicate and thus the
conbi nati on of percarbonate and al um nosilicate.

For exanple, Exanple 3 of this docunent disclosed a
tabl et wherein a pellet of a bleach activator and a
pell et of perborate are enbedded in the opposite face
of a tablet nmade of a detergent conposition conprising
a phosphate buil der.

Al um nosi licates were, however, very well known
builders at the priority date of the patent in suit and
were the first choice replacenent for phosphates
because of their |esser ecol ogical inpact

(see Docunent (11), page 5, lines 20 to 26). Therefore,
it was obvious for a skilled person at the priority
date of the patent in suit to try to incorporate them

i nstead of a phosphate builder into the tablets of
Docunent (1A) and to use themalso in conbination with
per carbonate, one of the bl eaching conponents suggested
i n that docunent.

Moreover, it was known in the prior art that

alum nosilicates and percarbonates were inconpatible
with each other and that therefore they had to be kept
segregated fromeach other to maintain a reasonabl e
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stability; Docunent (11), for exanple, clearly

i ndi cat ed net hods by which stability could be

mai ntai ned in granul ates conprising zeolites and

per carbonate (see page 5, lines 28 to 33; page 6,
line 31 to page 7, line 3; page 12, lines 12 to 37).

Si nce Docunent (1A) already taught physical separation
of the bl eaching conponents fromthe conponents
detrinmental to their stability by segregating themin a
| ayer, a core or a insert and optionally by coating
(see page 2, lines 68 to page 3, line 14), it was
obvious to a skilled person to apply this technique to
t he separation of percarbonate from alum nosilicate,

whi ch was known to affect the stability of

percarbonate, and to expect from such separation a
stabl e and sol ubl e tablet.

Moreover, the tests present in the patent in suit and
those submtted at first instance which conpare a
tablet as clainmed with tablets wherein no segregation
exi sts between the percarbonate and the

alum nosilicate, and thus wth a state of the art nore
renote than Docunent (1A), were not able to show any
unexpect ed advant age as agai nst the teaching of the
prior art.

Consequently, it is the Board' s conclusion that the
subject-matter of claim1 of the first auxiliary
request does not involve an inventive step.

I nventive step (second to fourth auxiliary requests)
Caiml of the second auxiliary request differs from

claim1l of the first auxiliary request insofar as the
det ergent-active conpound is specified to be present in
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an amount of 5 to 40% by wei ght, the detergency buil der
Is specified to conprise a supplenentary buil der

sel ected form pol yacryl ates, acrylic/maleic copolyners,
acrylic phosphi nates or nononeric pol ycarboxyl ates and
the sodi um percarbonate is specified to be present in
an anount of 5 to 40% by wei ght.

Caim1l of the third auxiliary request differs from
claim1 of the first auxiliary request insofar as the
percarbonate has to be present in a |ayer, core or

i nsert and the bl each activator is not essential.

By conparison with the third auxiliary request, claiml
of the fourth auxiliary request differs fromclaim1 of
the first auxiliary request only insofar as the

per carbonate has to be present in a |ayer, core or

i nsert.

Docunent (1A), as submitted herei nabove, already

di scl osed the use of a |ayer, core or insert for
separating the bl eaching conponent fromthe conponents
detrinental to their stability or suggested the use of
concentrations for the bleach and the detergent
surfactant matching those of the second auxiliary
request (the tablet of Exanple 3 conprising about 10%
per borate and 10% det ergent surfactant).

Moreover, the additional builders required by auxiliary
request 2 were well known to the skilled person and

al ready suggested for use in detergent conpositions and
al so possibly in conbination with zeolites

(see Docunent (11) page 21, line 20 to page 23,

i ne 15).

Furt hernore, none of these additional features
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contribute in any way to greater stability or
solubility of the tablets and are thus unrelated to the
techni cal problem sol ved by the present invention.
Therefore, they cannot serve to provide an inventive

st ep.

Therefore, these requests nust al so be dism ssed for
| ack of inventive step of the clained subject-nmatter
for the sane reasons put forward herei nabove under
poi nt 3. 4.

Fifth to ninth auxiliary requests

The fifth to ninth auxiliary requests correspond to the
previous five requests but nodified by the
specification of the general fornula of the al kal

netal alum nosilicate as given on page 4, |ine 45 of

t he patent specification.

As admitted by the Appellants in witing and at the
oral proceedings before the Board, these anended cl ai ns
had been introduced in reply to an Article 83 EPC

obj ection rai sed by Respondent 02 at first instance and
were not intended to deal with any inventive step
objection. In this respect the Appellants admtted that
the introduction of the above nentioned fornula is
meani ngl ess in the assessnment of inventive step.

However, none of the parties have maintai ned an

Article 83 EPC objection against the clai med subject-
matter and the Board is also satisfied that the clai ned
I nvention conplies with this requirenent.

Therefore, since these anended clains do not respond to
any out standi ng objection of the Respondents they are
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not adm ssible under Rule 57(a) EPC.

Tenth auxiliary request

The tenth auxiliary request differs fromthe third
auxiliary request insofar as the discrete region of the
tabl et conprising the percarbonate can only be in the
formof a |ayer.

As also admtted by the Appellants at the ora
proceedi ngs before the Board, this request just limts
further the scope of the claimbut does not add any
feature which could support inventiveness in a
different way than the features already contained in
claim1 of the third auxiliary request.

Therefore, as already explai ned under point 1, the

i ntroduction of a new request at such a | ate stage of
the procedure w thout any previous warning and w t hout
any proper justification for its late filing anbunts to
an abuse of procedure and is contrary to procedura
fairness.

Therefore, this request, which has been filed for the
first tinme in the course of oral proceedings, has to be
regarded as i nadm ssi bl e.

For these reasons it is decided that:

The appeal is dism ssed.

2941.D
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The Regi strar: The Chai r man:

G Rauh P. Krasa
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