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Summary of Facts and Subm ssi ons

2291.D

Mention of the grant of European patent No. 0 292 894
in respect of European patent application

No. 88 108 142.6, filed on 20 May 1988 and cl ai m ng
priority fromearlier application US 54918 of 28 My
1987, was published on 5 Cctober 1994 (Bulletin 94/40)
on the basis of a set of 58 clains, Claim1l reading:

"A thernopl astic, heat shrinkable, nmultilayer film
wher ei n:

Said multilayer filmconprises a first |ayer conprising
very |l ow density polyethylene, a core |layer conprising
vi nyl i dene chl ori de copol yner, and a second | ayer
conprising very |low density pol yethyl ene, wherein said
very |l ow density polyethylene of said first |ayer and
said very | ow density polyethylene of said second | ayer
have a density of up to 0.915 grans per cubic
centinmeter characterized in that said nutilayer filmis

obt ai ned by coextruding said |ayers, said vinylidene
chloride copolyner is a vinylidenechl oride-net hyl

acryl ate copol yner having a vinylidene chloride content
of from85 to 95 weight percent and a nethyl acrylate
content of from5 to 15 wei ght percent, based on the
wei ght of said copol yner;

Said first layer is adhered directly to one side of
said core layer and said second | ayer is adhered
directly to the other side of said core |ayer."

Clainms 2 to 28 referred to preferred enbodi nents of the
filmaccording to Claima1.
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C aim 29 read:

"A thernopl astic, heat shrinkable, nmultilayer film
wher ei n:

Said multilayer filmconprises a first |ayer conprising
very |l ow density polyethylene, a core |layer conprising
vi nyl i dene chl ori de copol yner, and a second | ayer
conprising very |ow density pol yethyl ene, wherein said
very |l ow density polyethylene of said first |ayer and
said very | ow density polyethylene of said second | ayer
have a density of up to 0.915 grans per cubic
centinmeter, characterized in that said nutilayer film

i s obtained by coextruding said |ayers, said vinylidene
chloride copolyner is a vinylidene chloride-nethyl

acryl ate copol yner having a vinylidene chloride content
of from85 to 95 weight percent and a nethyl acrylate
content of from5 to 15 wei ght percent, based on the
wei ght of said copol yner

Said first layer is adhered directly to one side of
said core layer and said second | ayer is adhered
directly to the other side of said core |layer; and,
Said first layer and said second | ayer have substanti al
freedom from cross-1inking bonds."

Clainms 30 to 41 concerned preferred enbodi nents of the
filmaccording to claim29.

Cl aim42 read:

"A process of producing a thernoplastic, heat
shrinkable, nmultilayer film suitable for use in
packagi ng fresh red neats and processed neats, which
conprises coextruding a core |ayer conprising a
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vi nyl i dene chl ori de-nethyl acrylate copolynmer, a first
| ayer adhered directly to one side of said core |ayer
and conprising very |ow density pol yethyl ene, and a
second | ayer adhered directly to the other side of said
core layer and conprising very |low density

pol yet hyl ene, wherein said very |ow density

pol yet hyl ene of said first |layer and said very | ow
density pol yethyl ene of said second | ayer have a
density up to 0.915 grans per cubic centineter and
wherein said vinylidene chloride-nethyl acrylate
copolymer has a vinylidene chloride content of from 85
to 95 wei ght percent and a nethyl acrylate content of
from5 to 15 wei ght percent, based on the weight of
sai d copol yner."

Clainms 43 to 57 referred to preferred enbodi nents of
the process according to claim42.

Cl ai m 58 concerned the use of a filmaccording to
claims 1 to 41 or produced by the nethod of clains 42
to 57 for packaging fresh red neat and processed neat.
On 5 July 1995 a notice of opposition against the
granted patent was filed, in which the revocation of

the patent in its entirety was requested on the grounds
set out in Article 100(a) EPC (lack of inventive step).

The opposition was supported inter alia by the
fol |l ow ng docunents:

D1 EP- A-0 202 814

D2 EP- A-0 204 918

D3 Modern Pl astics International, February
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1987, pages 34/ 35

D5 US- A-4 640 856

By a decision issued in witing on 16 January 1997, the

OQpposition Division revoked the patent. That decision

was based on a main and two auxiliary requests, al
filed on 15 Novenber 1996. The Opposition Division held

t hat

(a)

(b)

(c)

The added requirenent in the main request as
conpared to the granted version, that the second
| ayer could consist of "[any] blend of VLDPE wth
one or nore other polymers provided that such

bl ends nust not cause degradation of adhesi on,
curl, haze or gloss to such an extent that the
multilayer filmis rendered unacceptabl e", was not
cl ear since the patent specification did not

provi de any information as to which | evels of
adhesi on and curl woul d be acceptable and which
woul d not be acceptable. Therefore, the main
request did not conply with Article 84 EPC.

The first auxiliary request contravened

Article 123(2) EPC since there was no disclosure
in the original application for the possibility to
bl end the very | ow density pol yet hyl ene (VLDPE)
with any other polyner without restriction as to
its properties.

The second auxiliary request was considered to be
formally all owable but it did not involve an

i nventive step. The closest prior art docunent was
D2, which differed fromthe clainmed filmin the
conposition of the outer |ayers: ethylene vinyl
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acetate copol yner (EVA) instead of very |ow
density pol yet hyl ene (VLDPE). However, in view of
t he di sclosure of D3, which described the

advant ageous properties of VLDPE and proposed it
as a replacenent for EVA in food contact film it
was obvious to replace EVA by VLDPE. Al so, no

prej udi ce agai nst the use of VLDPE instead of EVA
exi st ed.

On 14 March 1997 the Proprietor (Appellant) | odged an
appeal against the above decision and paid the

prescri bed fee on the sane day. The statenent of
grounds of the appeal was filed on 26 May 1997. During
the oral proceedings held on 10 April 2002, a main
request (22 clains) and four auxiliary requests (21,
22, 21 and 15 clains respectively) were submtted,
replacing all previous requests filed during the appeal
pr oceedi ngs.

Claim1 of the main request reads:

"A thernopl astic, heat shrinkable, multilayer film
obt ai ned by coextruding a core |ayer conprising a

vi nyl i dene chl ori de-nethyl acryl ate copol ynmer having a
vinylidene chloride content of from85 to 95 wei ght
percent and a nethyl acrylate content of from5 to 15
wei ght percent, based on the weight of said copol yner,
bl ended with a vinylidene chloride-vinyl chloride
copol ymer having a vinylidene chloride content of at

| east 65 wei ght percent and not nore than 95 wei ght
percent, and a first and a second |ayer of 100 wei ght
percent very |ow density pol yethyl ene (VLDPE) having a
density of fromO0.86 to 0.915 grans per cubic
centinmeter and a nelt index in the range of from0.5 to
2.5 decigrans per mnute or of a blend of such VLDPE
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with one or nore other polyners provided that such

bl ends nust not cause degradation of adhesion, curl,
haze or gloss to such an extent that the nultil ayer
filmis rendered unacceptable for use in the packagi ng
of primal and subprimal neat cuts and processed neats;
said first layer is adhered directly to one side of
said core layer and said second | ayer is adhered
directly to the other side of said core |ayer."

Claim1l of the first auxiliary request reads:

"A thernopl astic, heat shrinkable, nmultilayer film
suitable for use in the manufacture of bags for
packagi ng fresh red neats and processed neats, said
filmobtained by coextruding a core |ayer conprising a
vi nyl i dene chl ori de-nethyl acryl ate copol yner having a
vinylidene chloride content of from85 to 95 wei ght
percent and a nethyl acrylate content of from5 to 15
wei ght percent, based on the weight of said copol yner,
bl ended with a vinylidene chloride-vinyl chloride
copol ymer having a vinylidene chloride content of at

| east 65 wei ght percent and not nore than 95 wei ght

per cent,

and a first and second | ayer of 100 wei ght percent very
| ow density pol yethyl ene (VLDPE) having a density of
fromO0.86 to 0.915 granms per cubic centineter and a
nmelt index in the range of fromO0.5 to 2.5 decigrans
per mnute or of a blend of such VLDPE with one or nore
ot her pol yners;

said first layer is adhered directly to one side of
said core layer and said second | ayer is adhered
directly to the other side of the core |ayer."
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Claim1l of the second auxiliary request differs from
Claim1l of the first auxiliary request in that the
alternative feature "or of a blend of such VLDPE with
one or nore other polynmers” has been cancell ed.

In claim1 of the third auxiliary request, the contents
of clainmse 1 and 2 of the second auxiliary request are
conbi ned, so that the anobunts of vinylidene chloride-
nmet hyl acryl ate copol ynmer and vinylidene chloride-vinyl
chloride copolynmer in the core |layer should now be 75
and 25 wei ght percent, respectively.

Claim1 of the fourth auxiliary request is directed to
t he use for packaging fresh red nmeat and processed
neat, of a thernoplastic, heat shrinkable, multilayer
filmas defined in claiml of the third auxiliary
request .

The argunents of the Appellant, submtted in witing
and during the oral proceedings, can be summarized as
fol | ows:

(a) The anendnents were supported by the original
di scl osure and restricted as regards the granted
clainms, so that the requirenents of
Articles 123(2) and (3) EPC were fulfilled.

(b) The clains were clear in view of the definitions
given in the description, so that the requirenents
of Article 84 EPC were al so satisfied.

(c) As regards inventive step, the patent in suit
concerned filns for packaging fresh neat,
requiring certain properties. The cl osest prior
art was represented by D2, which disclosed a core
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| ayer of vinylidene chloride-nethyl acrylate

copol ymer (VDC-MA) and outside |ayers of EVA. The
problemto be solved was to provide an alternative
filmsuitable for fresh neat packaging. D3

descri bed applications of stretch cling filns
contai ning VLDPE, which was said to be able to
repl ace EVA. However, the filns described in D3
were not oriented in the sane way as the present
heat shrink filnms and concerned a different
technical field, so that the skilled person woul d
not have conbined the teaching of D3 with D2 and
woul d not have replaced the EVA | ayers of D2 by

t he VLDPE | ayers of D3. Mreover, that conbination
did not result in the clainmed filmin view of the
differences in the core layer. The sane argunents
were valid when starting fromeither DL or D5 as
the closest prior art docunents, neither of which
di scl osed the blend of vinylidene chloride-

vi nyl chl ori de copol ymer (VDC-VC) and VDC-MA in the
core layer as now clai ned, nor VLDPE on both sides
of it, and which taught away fromthe clained
subject-matter. The superior properties of the
clainmed filnms, in particular the strong adhesion
of the VLDPE | ayers, were illustrated by the
exanples in the patent in suit.

The argunents of the Respondent can be sunmarized as

foll ows:

(a)

(b)

The anmendnents, which should only be allowed if
necessitated by the grounds of opposition,
contravened the requirenments of Article 123(2) and
(3) EPC

The amended clains | acked clarity since there was
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no definition for the acceptability or suitability
of packaging filmfor the neat industry
(Article 84 EPC)

(c) As regards inventive step, the clained filns
differed fromD2 only in the material of the outer
| ayer. The filnms described in D3 were suitable for
nmeat packagi ng so that that docunent could be and
woul d have been conbined with D2. Since D3 taught
to replace EVA by VLDPE, such a repl acenent was
obvious. The difference to D2 in the clained core
material was not rel evant.

Starting from D1, which had a core of VDC-MA with
outer |ayers of linear |ow density polyethyl ene
(LLDPE), the latter had to be replaced by VLDPE
Since there was no real difference between LLDPE
and VLDPE but rather a continuous transition from
the one to the other, as al so apparent from D5,
and since the rheol ogi cal properties of VLDPE were
simlar to those of LLDPE, such a replacenent was
obvi ous. The sane was valid for D5 as the starting
poi nt .

The Appel |l ant requested that the decision under appeal
be set aside and the patent be naintained on the basis
of the main request or, alternatively, on the basis of
one of the four auxiliary requests, all submtted
during the oral proceedings.

The Respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

2291.D
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The appeal is adm ssible.

Mai n request

2.2

2291.D

Claim1 of the main request now contains the

requi renent that the material of the first and second

| ayer should be 100 wei ght percent very |ow density

pol yet hyl ene (VLDPE) having a density of fromO0.86 to
0. 915 granms per cubic centineter and a nelt index in
the range of fromO0.5 to 2.5 decigrans per mnute or a
bl end of such VLDPE with one or nore other polyners
"provided that such bl ends nust not cause degradation
of adhesion, curl, haze or gloss to such an extent that
the multilayer filmis rendered unacceptable for use in
t he packagi ng of primal and subpriml neat cuts and
processed neats".

The claimitself contains no definition of or

requi renents for the acceptability of the filmfor use
in the packaging of nmeat. Nor are there any limts

i ndi cated for the values of adhesion, curl, haze and
gloss that mght still be acceptable. Since a claim
shoul d be clear by itself, wthout having to take
resort to the description, the requirenment of
acceptability for meat packaging is unclear, so that
the requirements of Article 84 EPC are not satisfied.

Even if the information contained in the patent
specification were taken into account, several other
obj ections woul d ari se.

On page 11, line 47 to page 13, line 40 the various
properties and their neasuring nmethods are descri bed.
On page 11, lines 55 to 58, the neasuring nethods for
haze and gl oss are indicated w thout, however, any
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desired val ues being given. From Table 2 on page 16, it
can be inferred that a value of 6.2%is still
acceptabl e for haze, whereas a value of 7.2%is
considered to be unacceptable. For gloss, the val ues
are 72% and 69% respectively. However, there is no

gui dance in the patent specification whether haze

val ues between 6.2% and 7.2% and gl oss val ues between
72% and 69% are acceptable or not.

On page 13, lines 8 to 40, in particular lines 26 to
40, the requirenents for adhesion and curl are

i ndi cated. However, although it is stated that poor and
fair adhesion are unacceptable for neat packagi ng

(line 26 to 28), curl properties are only nentioned in
relation to the fabrication of bags, in which
connection tubing sanples showing a "tightly inward"
curl are deened to be unacceptable (lines 33 to 40).
However, claim1l is not restricted to the fabrication
of bags. Therefore, apart fromthe fact that terns such
as "poor", "fair" and "tightly inward" are unclear by

t hensel ves and provide no useful limtation of the
desired range, which is objectionable under Article 84
EPC, the relationship of the curl property with respect
to a heat-shrinkable filmfor the packagi ng of neat
other than in the formof fabricated bags is |acking.

Moreover, claim1l1 requires only one of the above-
menti oned properties of adhesion, curl, haze or gloss
not to cause degradation, whereas from Table 2

(page 16) it appears that the filmas a whole should
satisfy all four requirenents to be acceptabl e.

For these reasons, the main request does not conply
with the requirenents of Article 123(2) EPC.
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First auxiliary request

Second

2291.D

Claim1 of the first auxiliary request now contains the
requirenent that the nultilayer filmshould be
"suitable for use in the manufacture of bags for
packagi ng fresh red neats and processed neats".
According to the Appellant, that requirenent served as
alimtation of the scope of the claim further
defining the clainmed fil ns.

However, the concept of suitability for the purpose of
produci ng bags for neat packaging is not clear by
itself, nor is it defined in the claim so that the
sanme clarity objections arise as for the main request.
Therefore, the first auxiliary request does not fulfil
the requirenments of Article 84 EPC. Furthernore, the
om ssion of the obligatory properties for the blend of
the VLDPE with one or nore other polyners is not
supported by the application as originally filed either
(Article 123(2) EPC).

auxi liary request

As regards the second auxiliary request, no forma

obj ections have been rai sed. Novelty was not contested
by the Respondent and the Board sees no reason to take
a different position.

The patent in suit concerns a nmultilayer filmfor the
packagi ng of meat products. Such filns have been
described in D2 which was considered to be the cl osest
prior art docunent by the Appellant and the OQpposition
Di vi sion. The Respondent agreed with the anal ysis of D2
but al so argued that D1 and D5 were suitable starting
poi nts as well.
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5.1 D2 describes a heat-shrinkable, biaxially stretched
mul tilayer filmsuitable for packagi ng prinmal and sub-
primal neat cuts and processed neats, said film
containing a barrier layer conprising VDC-MA (Claim1).
The barrier filmis preferably the core |ayer
(Caim?2), whereas the outer |ayers may conprise EVA
(daimb5). In the exanples, four biaxially stretched
three-layer filns are prepared by coextrusion. The
first two filnms have core | ayers of VDC-VC and outer
| ayers of EVA. The third and fourth filnms have simlar
conpositions, the core |ayers however conprising VDC
MA. The physical properties of the filnms are shown to
be simlar (Table 1), as are the inpul se sealing
properties (Table 2), but the filnms with a core |ayer
of VDC- MA have better col our properties than those
havi ng VDC-VC as the core | ayer (Figure 1).

The filnms according to D2 possess the physi cal
properties required for use in packaging priml and
sub-primal nmeat cuts and processed neats, while
additionally having inproved resistance to the col our
degradation caused by irradiation of the film

(colum 13, lines 43 to 47), which reflects the genera
teaching of D2: to replace the core |ayer of VDC VC by
VDC-MA in order to inprove the effects of irradiation
of the filmon its colour, while maintaining its

physi cal properties required for nmeat packagi ng

pur poses.

5.2 D5 describes a multilayer thernoplastic barrier film
having at |least three layers conprising (a) a |ayer
consi sting essentially of VLDPE having a density of
| ess than 0.910 gns/cc; (b) a barrier |ayer conprising
a material selected fromthe groups consisting of: (1)
copol yners of vinylidene chloride (PVDC) and (2)

2291.D Y A
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hydrol yzed et hyl ene-vinyl acetate copol yners (EVCH);

(c) a thernoplastic polynmeric layer, said | ayer being
on the side of the barrier |ayer opposite to that of

| ayer (a); and, (d) the shrinkage of |ayer (a)
controlling the shrinkage of the entire nmulti-I|ayer
barrier film said nmulti-layer film having been
oriented and rendered heat shrinkable at a tenperature
bel ow 100°C, said orientation tenperature being about
40°F or nore below the nelt tenperature of said VLDPE
(Gaiml). VLDPE is defined as a |linear polyethyl ene
copol ymer having a density of |ess than 0.910 gnicc and
as low as 0.860 or even lower (colum 5, lines 63 to
65). A particularly advantageous thernoplastic is said
to be one which conprises EVA or VLDPE, the latter
bei ng shrinkabl e bel ow the boiling point of water
(colum 4, lines 61 to 68). Coextrusion is nentioned as
a possible method for the production of the filns
(colum 7, lines 3 to 16).

In the exanples, filnms are described having PVDC as the
gas barrier layer with outer layers of EVA and VLDPE
According to Exanple 1 (columm 7, lines 58 to 64),
where a VLDPE/ EVA/ PVDC/ EVA structure is disclosed, the
EVA | ayer between the PVDC and the VLDPE | ayers serves
to i mprove the adhesion between the |ayers so as to

| essen any tendency of delam nation. In Exanples 2 and
5 four-layer structures of VLDPE/ EVA PVDC/ VLDPE are
mentioned. In exanple 7, the use of an adhesive | ayer
between the barrier layer and the outer |ayers of VLDPE
i s shown.

The filnms according to D5 are useful for nmaking bags
for the packagi ng of neat, having inproved shrink
characteristics, heat seal strength and puncture
resi stance (colum 3, line 34 to columm 4, line 43).
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D1 describes a nmultilayer polyneric filmincluding
first and second | ayers, the conpositions of which
conprise mpjor fractions of EVA, and a third | ayer of
VDC- MA di sposed between the first and second | ayers
(Cdaim1l). According to clains 2 and 3, blends of EVA
and LLDPE are used in the outer |layers. D1 ains at
improved films for use in packaging of e.g. neat
(page 1, lines 8 to 11; page 7, line 23 to page 8,
[ine 6).

In agreenent with established jurisprudence, the

cl osest prior art for the purpose of assessing
inventive step is that which corresponds to a purpose
or technical effect simlar to the invention requiring
the m ni mum of structural and functional nodifications,
(Case Law of the Boards of Appeal of the European
Patent Ofice, 4th edition 2001, 1.D.3.1). It follows
fromthe above analysis that both D2 and D1 as well as
D5 are closely related to the subject matter now being
clainmed. Al concern the technical field of neat
packagi ng and all have a nunber of structural features
in comon with the claimed filnms. The core layers of D2
and D1 contain VDC-MA, whereas the core |ayer of D5
contai ns an unspecified VDC copol yner or EVOH However,
none of the docunents nentions the blend of the VDC
copol ymers now bei ng cl ai ned. Regardi ng the outer

| ayers, D2 only nentions EVA, D1 describes blends of
EVA and LLDPE whereas D5 al so nentions two outer |ayers
of VLDPE, one of which, but not both, is directly
adhered to the core layer. Therefore, D2, D1 as well as
D5 qualify as the closest prior art docunent.

Fol Il owi ng the Appellant's approach and starting from
D2, the problemto be solved would be to provide a
further nmultilayer filmsuitable for packagi ng neat, by
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way of an alternative to the existing filnms. According
to the patent in suit, this problemis to be solved by
a three-layer filmhaving a blend of VDC-MA and VDC-VC
as the core layer and VLDPE as both outer |ayers
attached directly to the core layer, as defined in
Caiml. FromTable 2 (page 16) it appears that a film
according to that definition (exanple B-2; Table 1,
page 14) is suitable for neat packaging (Table 2,

page 16). Therefore, the above-defined problemis
considered to be effectively sol ved.

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on
file.

The cl ai ned subject matter differs fromD2 in the
conposition of the core layer as well as in the use of
VLDPE instead of EVA for the outer |ayers. Therefore,
the question to be answered is whether it was obvi ous
to enploy those materials as alternatives to the ones
known from D2.

As can be seen from D3, VLDPE, that is, a linear

pol yet hyl ene having a density that may be as | ow as
0.860 g/n¥, was, at the priority date of the patent in
suit, a new material which had not | ong been on the
mar ket . D3 descri bes the products of a nunber of

manuf acturers and the properties of those products,
such as being flexible at |ow tenperatures, colourless,
transparent, free fromgel content, highly adhesive,
that it has an excellent stretch and puncture

resi stance and i s capable of inproving inpact strength,
flexibility, tear strength, and | owtenperature heat-
seal ing and hot-tack characteristics (page 34,

colum 2, second and third full paragraphs; colum 3,
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first full paragraph fromthe bottom paragraph
bridgi ng page 34, colum 3 and page 35, colum 1;

page 35, colum 3, first full paragraph). A nunber of
applications are nentioned: use as a nodifier for

pol ypr opyl ene and pol yethyl ene filmand sheet, use as a
heat sealing material for multi-layer film transparent
tubes and flane-retardant wire sheathing, and in
packagi ng applications, e.g. food packagi ng (page 34,
colum 2, second full paragraph, to colum 3, second
full paragraph), as well as blending with LLDPE in
stretch cling film (paragraph bridgi ng page 34,

colum 3 and page 35, colum 1) and the use as a
sealing layer in coextruded cast film (page 35,

colum 3, first full paragraph). A separate chapter
descri bes VLDPE as a replacenment of EVA (page 35,
colum 2), where, according to a manufacturer of VLDPE
the material is seen as a replacenent for EVA
copolynmers in a broad range of food and drink film
packagi ng applications (first paragraph).

In view of the general teaching of D3 that VLDPE woul d
be a very suitable material to replace EVA in severa
filmapplications, in particular food film packagi ng,
it would have been obvious for the skilled person to
actually do so, with a reasonabl e expectation of
producing a filmsuitable for neat packagi ng. The
Appel lant's argunment that D3 nmentioned stretch filns
but did not refer to heat shrink filnms, as required by
t he neat packagi ng i ndustry, cannot be foll owed since
the teaching of D3 is not restricted to stretch fil ns.
Al so the argunent that, according to the exanples, the
filmw th VLDPE outer |ayers had a better haze and
adhesion than a filmw th EVA outer |ayers (Tables 1
and 2, B-2 and B-3) is not convincing: the differences
in the properties are so small that it is doubtful
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whet her any valid concl usion regarding a technical
effect could be drawn; noreover, even if a surprising
effect could be attributed to the replacenent of EVA by
VLDPE, that replacenent by itself would, in the |ight
of D3, have been obvious so that any advantage could
not render such a replacenent inventive (Case Law,
supra, 1.D.7.7.1).

Regardi ng the conposition of the core |ayer, according
to the general teaching of D2, the VDC- VC should be
repl aced by VDC-MA in order to inprove the col our of
the filmafter irradiation, while naintaining its

physi cal properties required for nmeat packagi ng

pur poses (page 8, lines 43 to 47). Hence, the use of
either VDC-VC or VDC-MA as a core |ayer is known from
D2 - resulting in conparabl e physical properties apart
fromthe resistance to col our degradation -, but the
use of a mxture of the two conponents i s not

menti oned. However, the presence of a feature not

di scl osed as such in a prior art docunent does not
automatically render a claiminventive. It is within
the realmof the skilled person to vary randomy wthin
the possibilities of a known field and, in the present
case, to use either the one or the other or m xtures of
the two conpounds in the expectation to arrive at a
filmsuitable for meat packagi ng. Even though bl endi ng
is not specifically nentioned in D2, there is no
indication in the patent in suit, nor has the appellant
brought forward any ot her evidence, that the use of a
m xture of VDC-VC and VDC- MA woul d contribute to any
technical effect. Al though the exanples in the patent
in suit allow one to conpare the properties of filns
havi ng either VDC-VC (exanple A-1) or the blend now
being clainmed (exanple B-3) in the core |ayer and the
|atter's properties would appear to be slightly better



8.3

2291.D

- 19 - T 0306/ 97

over the whol e range of tested properties, there is no
conparison with a filmhaving a core |ayer of only VDC
MA. Hence, it is not possible to draw any concl usi ons
as to whether the inprovenent is due to the use of VDC
MA, whi ch, when used al one, m ght provide even better
val ues than the blend. Therefore, the use of a blend of
VDC- VC and VDC- MA instead of either of the two known
conpounds cannot be regarded as an inventive neasure.

Li kew se, the presence of both the specific blend in
the core layer and VLDPE as the outer |ayers has not
been shown to result in any special filmproperties, in
line with the Appellant's view that the problemto be
solved was to provide an alternative film The use of
each of the conponents of VDC-VC and VDC-MA in the core
| ayer (D2) as well as the use of VLDPE in the outer

| ayers (D3, D5) had been known fromthe prior art. To
assenbl e a nunber of features in a claimeach of which
was known by itself but which had not been described or
suggested in conbi nati on, which conbi nati on however
does not lead to any technical effect, anbunts to a

si npl e aggregati on of known features, w thout any
inventive contribution. Therefore, the appellant's
argunent that the conbination of D2 with D3 woul d not
result in the present conbination of features, cannot
be accept ed.

In view of the above, the subject-matter of daimlis
not inventive.

In view of the contents of D1, the sanme considerations
woul d be valid if D1 was regarded as the cl osest prior
art docunent instead of D2, so that no inventive step
coul d be acknow edged in that case either.
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Starting fromD5 as the closest prior art docunent
woul d not change the foregoing conclusions. The core

| ayer of D5 is an unspecified PVDC. In the light of the
teaching of D2 and for the reasons nentioned above
(point 8.2), it was within the possibilities of the
skilled person |looking for an alternative film to use
ei ther any of VDC-VC and VDC-MA or a m xture of the
two. The Appellant's argunment that a | ayer of EVA was
necessary to provide sufficient adherence of the VLDPE
outer layer to the core |layer, based upon D5, colum 7,
lines 59 to 65, is not supported by the use of an VLDPE
outer layer directly adhered to the PVDC core layer in
exanple 2 of D5. Therefore, starting from D5 does not
change anything conpared with the situation when D2 is
regarded as the closest prior art docunment. The cl ained
subject-matter is a sinple aggregation of known
features, without any inventive contribution. In the
light of this, the appellant's argunent that the
conbination of D5 with D3 would not result in the
present conbi nation of features, cannot be accepted

ei t her.

Third auxiliary request

11.

2291.D

The third auxiliary request differs fromthe second one
in the additional specification of the conposition of
the core layer blend. However, the nere addition of
features to a claim even if these have not been

di sclosed in prior art docunents, does not
automatically render it inventive. |If the added
features do not contribute to the solution of the
probl em described in the patent specification, they are
normal Iy not relevant for assessing the inventive step
(Case Law of the Boards of Appeal, supra, |.D.6.5).
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In the present case, there is no indication in the
patent in suit, nor has the appellant brought forward
any evidence that the specified anmounts of the bl ended
copolyners added in the third auxiliary request would
have any technical effect in addition to those of the
filmaccording to the second auxiliary request, or, in
fact, any technical effect at all, which mght be
interpreted as an inventive contribution. Therefore,

t hey cannot confer inventiveness on the clained

subj ect-matter. Hence, the above considerations
regarding the second auxiliary request are also valid
for the third auxiliary request, which, as a
consequence, is not inventive.

auxi liary request

The fourth auxiliary request concerns the use of the
filmas defined in the third auxiliary request for
packagi ng fresh red net and processed neat. That very
use is specifically nentioned in D1 (page 1, lines 6 to
15), D2 (colum 1, lines 3 to 37) and D5 (colum 1,
lines 14 to 16). D3 nentions a broad range of food film
packagi ng applications (page 35, colum 2, under "VLDPE
as replacenent for EVA). Therefore, this particular use
offers no inventive contribution and all the above
menti oned consi derations (points 8 to 11) also apply to
the fourth auxiliary request, which, therefore, is not

i nventive.

It follows fromthe above that none of the requests
neets the requirenents of the EPC.



For these reasons it

The appeal is dism ssed.

The Registrar:

D. Spigarelli
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I s deci ded that:

The Chai r nan:

R. Teschemacher



