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Headnot e:

1. If the Notice of Appeal is filed by an adversely affected
party but the G ounds of Appeal are filed by a (natural or
| egal ) person who, although havi ng econonm ¢ connections
with that adversely affected party, is not itself that
party, the appeal cannot be held adm ssible. (See reasons,
points 3.2 and 3. 3)

2. No provision having been made in the Inplenenting
Regul ations pursuant to Article 133(3) EPC, |ast sentence,
t he EPC does not currently allow the representati on of one
| egal person by the enployee of another economcally
rel ated | egal person. (See reasons, point 4)

3. Save in the limted situation of a transfer of the right to
oppose a European patent (or to appeal or continue an
opposition appeal) together with the rel ated busi ness
assets of the opponent's business, a comercial interest in
revocation of such patent is not a requirenent for being an
opponent. Nor is possession of such a conmmercial interest
sufficient to allow a successor in business to take over
and conduct opposition or opposition appeal proceedings in
t he absence of evidence of a transfer of the right to do so
together with the rel ated busi ness assets of the opponent.
(See reasons, point 12.2)

4. (a) In the absence of such evidence, the transfer of an
opponent's busi ness assets to two separate persons
cannot give either of themthe right to take over and
conduct opposition or opposition appeal proceedings.
(See reasons, point 7.6)

(b) VWhen such evidence is present, only the transferee

establ i shed by such evidence can acquire such a
right. (See reasons, point 7.6)
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Summary of Facts and Submn ssions

1203.D

In this decision, which concerns the adm ssibility or
ot herwi se of an appeal purportedly conducted at
different tinmes by different nenbers of a group of
conpani es, the word "appellant” is used only as a
convenient termto denote the possible or putative
appel | ant, and the abbrevi ations used for the various
conpanies referred to are those provided in the
affidavit referred to in paragraph | X bel ow.

Eur opean Patent No. 351 937, entitled "Detergent
conpositions and process for preparing themt and based
on application No. 89 304 210.1, was granted on

9 February 1994 to the joint proprietors Unilever plc
(for the Contracting State GB) and Unilever NV (for the
Contracting States CH, DE, ES, FR, IT, LI, NL and SE).

Qpposition was filed on 7 Novenber 1994 by NV Procter &
Ganbl e Technical Center SA ("ETC NV'). The Opposition
Division, in a decision dated 14 January 1997,
mai nt ai ned the patent in anended form ETC NV filed a
Noti ce of Appeal, dated 5 March 1997 and recei ved on

13 March 1997, against this decision. The Notice of
Appeal was signed by P G Mather ("M Mather") on behal f
of ETC NV and referred to Authorisation No. 2049 (and

al so, separately and in error, to No. 2048). The appea
fee was paid on 13 March 1997.

G ounds of Appeal were subsequently filed by a fax
dated 21 May 1997. They were set out on the letterhead
of BVBA Procter & Ganbl e Europe SPRL ("Europe BVBA'),
signed by M Mather and referred again to Authorisation
No. 2049. The heading, after citing the appeal,
application and patent nunbers and the nanes of the
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proprietors, stated:

"Appel l ants SPRL Procter & Ganbl e Europe BVBA (fornerly
Procter & Ganbl e European Technical Center)”

The fax also included three copies of a letter dated

7 May 1997, also set out on the |letterhead of Europe

BVBA, addressed to "Directorate Ceneral 5.1.1" of the
Eur opean Patent O fice, headed "Re: Genera

Aut hori sati on No. 2049" and stating:

"At the tinme the above General Authorisation was given,
t he conpany giving the authorisation was indicated to
be "Procter & Ganbl e European Technical Center NV'
residing at Tensel aan 100 - B- 1853 Stronbeek- Bever.

As of 1 April 1997, the functions of the Patent
Departnent of Procter & Ganbl e European Technica
Center NV have been transferred to the new | egal
entity: "BVBA Procter & Ganbl e Europe SPRL", residing
at the sane address. BVBA Procter & Ganbl e Europe SPRL
t heref ore becones the authorising conpany for CGenera
Aut hori sati on 2049.

Pl ease find attached our notary's attestation
concerning this transfer. Kindly I et us know which
addi tional docunents, if any, you would need to record
this transfer.”

None of the three copies of this letter included in the
fax was acconpani ed by that attestation.

V. Apart fromthe heading of the G ounds of Appeal and the

copies of that 7 May 1997 letter, nothing was said in
the G ounds of Appeal about the fact that they were

1203.D Y A
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being filed by a different conpany to that which had
conducted the opposition and, nore recently, filed the
Notice of Appeal. No reference to the apparent

di screpancy was nade in subsequent witten subm ssions
by either party prior to the Board' s comuni cation
referred to in paragraph VI below After the G ounds of
Appeal were filed, all subsequent subm ssions on behalf
of the appellant were nmade by a professiona
representative all of whose letters, both prior and
subsequent to the Board's communi cation, have referred
in their headings to the patent "opposed by The Procter
& Ganbl e Conpany". Shortly before the oral proceedings,
whi ch were held on 10 January 2001, the respondents
(proprietors) changed professional representatives.

In the absence of any explanation of or subm ssions
about the apparent discrepancy, which could clearly go
to the admssibility of the appeal, the Board al erted
the parties in advance of the oral proceedi ngs that
this matter would have to be resolved in those ora
proceedi ngs. A communi cation dated 3 January 2001 was
sent by fax and registered post to the parties on

5 January 2001. After summarising the matters referred
to in paragraphs Ill to V above, the conmunication
concl uded as foll ows:

“I't is accordingly unclear which conpany is the

appel lant. Indeed it is unclear whether there has been
any change in the identity of the appellant or not. As
to the circunstances in which an opposition nay be
transferred, see Decision G 4/88 (QJ 1989, 480).
Further, it is unclear which conpany the present
representative of the appellant represents.

These matters will need to be resolved at the begi nning
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of the oral proceedings. The appellant's representative
shoul d ensure he is able to produce an Authorisation
fromthe actual appellant to the Board's Registrar
before the oral proceedi ngs commence. "

That | ast paragraph of the conmunication reflected
inter alia Article 1(3) of the Decision of the
President of the EPO of 19 July 1991 (QJ 1991, 489).

Both the appellant's representative and M Mther (in
his case on the |l etterhead of yet another conpany, NV
Procter & Ganbl e Services Conpany SA - "Services")
faxed replies to this communication. Both referred to
the French and Fl em sh versions (using either "SA" or
"NV' respectively) of the name of ETC NV, the
representative suggesting Europe BVBA was only anot her
such version of the nanme of ETC NV. O herw se these
faxes dealt only with the nmatter of the professiona
representative's authorisation. The respondents did not
reply to the communi cation

After the oral proceedi ngs were opened, the appellant's
representative was invited to say which conpany is the
appel l ant. He submitted that it was ETC NV whi ch had
changed its nane to that of Europe BVBA. On being
referred by the Board to the different bank account and
VAT nunbers on the |etterheads of ETC NV and Europe
BVBA, as used for the Notice of Appeal and G ounds of
Appeal respectively, and to the letter of 7 May 1997
which referred to Europe BVBA as a "new |l egal entity",
the representative then submtted (after an adjournnent
to take instructions by tel ephone) that there had in
fact been a transfer of business fromETC NV to Europe
BVBA in 1997 followi ng which ETC NV had ceased to exi st
and that there had subsequently been a further such



1203.D

- 5 - T 0298/ 97

transfer to yet another conpany. He had however been
unable to obtain any nore detailed instructions and
requested an adjournnment in order to file evidence
expl ai ning the exact position. The respondents
requested that, in the event of such an adjournnent,
their costs of the oral proceedings be paid by the
opponent. The Board did not however order an

adj ournnent but, after directing that evidence be filed
by 24 January 2001 to show that the party now cl ai m ng
to be the appellant is adversely affected by the

deci sion of 14 January 1997, closed the ora

proceedi ngs.

Under cover of a faxed letter of 24 January 2001, the
appel lant's representative filed an approved and si gnhed
but unsworn affidavit of M Mather, which referred to

t hree exhi bits which were not encl osed, and inforned
the Board that the sworn affidavit and exhibits would
foll ow as soon as possible. This was subsequently done
by a letter dated 15 February 2001 and received on

16 February 2001 which encl osed the sworn affidavit and
three exhibits (nunbered PGVL, PGW and PGWB) which are
copi es of original docunents in Flemsh relating to
company reorgani sations together with translations into
English. The letter of 24 January 2001 contai ned a
nunber of argunents and requests on the issue of

adm ssibility which are summari sed in paragraphs Xl and
XI'l bel ow.

The relevant facts appearing fromM Mather's affidavit
can be summarised as follows (references to paragraphs

bei ng to paragraphs of the affidavit).

M Mat her identifies four conpanies, nanely:
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ETC NV, the conmpany whi ch opposed the patent and
filed the Notice of Appeal. This conpany changed
its exact nane and corporate status to BVBA
Procter & Ganbl e European Technical Center SPRL in
June 2000 (paragraphs 1 and 20 and exhi bit PGW).

Eur ope BVBA (whose date of incorporation is not
known but is described in the 7 May 1997 letter as
a new legal entity), to which on 28 March 1997
various functions and, on 1 April 1997, various
enpl oyees (including M Mather hinself) of ETC NV
were transferred (paragraphs 1, 6 and 17 and

exhi bit PGWR).

NV Procter & Ganble Eurocor SA ("Eurocor"),

i ncorporated on 7 January 1997, to which on

28 March 1997 ot her functions and personnel of ETC
NV were transferred "with retroactive effect”". The
nmeaning to be given to those words is not
explained in M Mather's affidavit but it appears
fromexhibit PGVML (filed out of tine), whichis a
conpany report docunenting the transfer, that the
acts of ETC NV from 1 July 1996 onwards in
relation to the transferred activities were

consi dered to be the acts of Eurocor "in
bookkeepi ng terns”. ETC NV has, since the

I ncorporation of Eurocor, owned one share in
Eurocor. (Paragraphs 1, 12, 13 and 15 and exhi bit
PGWL) .

Services, to which in June 2000 certain functions
of Europe BVBA, including the patent departnent
but ot herw se unspecified, were transferred
(paragraphs 1 and 7).
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M Mat her explains that all these conpani es have the
sane regi stered address (Tensel aan 100, B-1853

St ronbeek- Bever, Belgium; that the various personne
enpl oyed at that address have done nmuch the same jobs
despite the reorgani sati ons and changes of enployers in
1997 and 2000; and that from 1994 to March 1997, the
maj or operating conpany conducti ng nost of the business
at this address was ETC NV (paragraphs 2, 5 and 11).

O hinself, M Mther says he qualified as a European
Patent Attorney in 1995 and has worked continuously in
the Procter & Ganbl e patent departnent since 1992. As
appears from his account of the various corporate
changes, his enpl oyer changed from ETC NV to Europe
BVBA on 1 April 1997 and from Europe BVBA to Services
in June 2000. As regards authorisations, he says he was
aut hori sed under No. 2049 as an enpl oyee of ETC NV
until 2 Septenber 1997 when that authorisation was
anended, wth effect from 18 August 1997 (the purported
backdating is not explained), to delete himas an

enpl oyee and add himas a professional representative.
He has throughout been part of a patent departnent
servicing various Procter & Ganbl e conpani es, the work
of which has, in his words, "renai ned substantially
unchanged” despite the changes of enpl oyer.

(Paragraphs 3, 4, 7 and 8.)

M Mat her nmekes clear that he gave the appellant's
representative the information supplied to the Board at
the oral proceedings on 10 January 2001 and that the
information in his affidavit is nore accurate and

conpl ete as he has in the interimexam ned various
conpany docunents and interviewed various conpany

| awyers. He says he now knows of the various conpany
reor gani sati ons whi ch have taken place as descri bed
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above. (Paragraphs 5 and 9.)

The appellant's argunents as to admssibility,
contained in the representative's letter of 24 January
2001, can be summarised as fol |l ows.

1. ETC NV properly filed the Notice of Appeal, had
the proper status (that of an adversely affected
party) at the tinme the G ounds of Appeal were
filed, is still (although now renaned) in
exi stence, and has a continued interest in
revocation of the patent in suit as a sharehol der
in Eurocor. When the Gounds of Appeal were filed,
M Mat her who signed them had an aut hori sation
fromETC NV. Mire generally, those working at "the
Tensel aan site" always had an interest in such
revocation and all that has changed has been an
i nternal reorgani sation and changes of their
enpl oyers' nanes. ETC NV should therefore be seen
as continuing to be the person adversely affected
by the decision under appeal. The appeal is
therefore adm ssible in accordance with
Article 110(1) EPC whereby the Board has no | onger
to consider the admssibility but only the
allowability of the appeal.

2. Eur ocor and Europe BVBA have each acquired an
interest in revocation of the patent in suit by
reason of the reorgani sations and one or both of
t hose conpani es shoul d becone co-appell ants.

3. There is no basis in the EPC for an appeal, if
adm ssi bl e when the Notice of Appeal was filed,
becom ng retrospectively inadm ssible nerely
because of a change in the status of the
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appel | ant, provided the "Appeal™ is then supported
by proper "G ounds" (quotation marks as used in
t he appell ant's subm ssions).

4. The first indication the appellant received that
there was a potential objection under Rule 65(1)
EPC was the Board's commruni cation of 3 January
2001. This was m sread by the appellant as
referring to authorisations and the actua
di screpancy only becane apparent at the ora
proceedi ngs on 10 January 2001. Rule 65(2) EPC
gives the Board a discretion to make any necessary
correction on an appropriate application by
24 January 2001, the letter of that date being
such an application.

As regards adm ssibility, the letter of 24 January 2001
contains a nunber of requests. The main request is for
the appeal to proceed in the name of ETC NV. |If the
mai n request is not allowed, the appellant's first
auxiliary request is that the appeal proceed in the
names of ETC NV and Europe BVBA;, the second auxiliary
request is that the appeal proceed in the nanmes of ETC
NV and Eurocor; and the third and final auxiliary
request is that the appeal proceed in the nane of one
or nore conpanies identified in M Mather's affidavit.
Each of the main and auxiliary requests al so seeks a
decl aration that the appeal is adm ssible. The
appel | ant requests further oral proceedi ngs before any
ot her decision on admssibility than all owance of one
of those requests. As regards allowability, the
appel | ant requests that the decision under appeal be
set aside and the patent revoked. Finally, the
appel | ant requests oral proceedi ngs before any ot her
deci si on than revocati on.
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The respondents request that the appeal be di sm ssed.

Reasons for the Deci sion

1203.D

Articles 107 and 108 EPC

Article 107 EPC, first sentence, states "Any party to
proceedi ngs adversely affected by a decision may
appeal ". Article 108 EPC, first and third sentences,
requires a Notice of Appeal and G ounds of Appeal to be
filed within, respectively, two nonths and four nonths
of the date of notification of that decision. It

foll ows beyond any doubt fromthese provisions that,
since no-one else is entitled to do so, each of the
Noti ce of Appeal and G ounds of Appeal can only be
filed within the stipulated tine limts by a party
which is adversely affected by the decision in

guesti on.

In the present case the Notice of Appeal was filed by
ETC NV, the conpany which had previously filed
opposition. Since the opposition was to the patent as a
whol e and the decision of the Cpposition D vision was
to maintain the patent in anmended form the Notice of
Appeal was clearly filed by an adversely affected
party. Since the tine limts in Article 108 EPC were
conplied with, there is only one issue to be decided as
regards adm ssibility nanely, were the G ounds of

Appeal filed by a party which was adversely affected by
the decision of 14 January 19977?

Prima facie admssibility
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There can be no doubt that, on the facts as they appear
fromthe file and the evidence now before the Board,
this question nust be answered in the negative. The
Grounds of Appeal were set out on the |etterhead of

Eur ope BVBA which, as M Mather's affidavit makes
clear, is a different conpany from ETC NV. Although
signed, |like the Notice of Appeal, by M WMather it is
equally clear fromhis affidavit that he was enpl oyed
by ETC NV when the Notice of Appeal was filed on

13 March 1997 and by Europe BVBA when the G ounds of
Appeal were filed on 21 May 1997. Wiile it is not known
when Europe BVBA cane into existence, the copy letter
of 7 May 1997 enclosed with the G ounds of Appea

refers to it as "the new legal entity". The G ounds of
Appeal refer in their heading to the appell ant as

Eur ope BVBA adding the words "(formerly Procter &
Ganbl e European Technical Center)", that is ETC NW.
Wil e those words m ght, in the absence of any evi dence
to the contrary and as was indeed at first suggested at
t he begi nning of the oral proceedings, have indicated a
nmere change of conpany nane, it is (as just nentioned)
clear fromM Mther's affidavit that ETC BV and Europe
BVBA are two different conpanies (or "entities", to use
the | anguage of the 7 May 1997 letter, or "parties", to
use the | anguage of Article 107 EPC).

Al t hough M Mather's evidence in his affidavit nust be
accepted, since he nmakes clear it corrects the

i nformati on given at the oral proceedings and is

provi ded after consulting records and | awers, the

di fference between the two conpanies is clear on the
face of the Notice of Appeal and the G ounds of Appeal
Not only are the conpany nanes on the printed

| etterheads different but so are the bank account
nunbers and, as M Mather's affidavit al so confirns,
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t he conpany registration and VAT nunbers. Further,
nowhere in the evidence which has now been filed
pursuant to a direction of the Board designed to
establ i sh which conpany clains to be the appellant, is
It suggested the G ounds of Appeal were filed other

t han by Europe BVBA

Since it is therefore clear that the G ounds of Appea
were not filed by a party to the opposition

proceedi ngs, let alone by a party adversely affected by
the outcone of those proceedi ngs, one of the conditions
of an adm ssi bl e appeal is absent and it appears prina
facie that the appeal cannot be held adm ssible. The
only question which remains is whether this result can
be avoi ded either by finding one of the appellant's
argunents on this issue acceptable or by placing sone
ot her acceptable construction on the facts as they
appear - in either case "acceptabl e" neaning that,
despite the prima facie non-conpliance with

Articles 107 and 108 EPC, those Articles have in fact
been conplied with in a manner conpatible with the | aw

As to the constructions which m ght be placed on the
facts, the Board has considered a nunber of

possi bilities, not as such advanced by the appellant,
as foll ows.
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Were the Grounds of Appeal filed by Europe BVBA on
behal f of ETC Nv?

Thi s appears inpossible for reasons of fact and |law. As
to fact, apart fromthe clear distinctions between the
two conpani es appearing on the face of the docunents,
no attenpt was nmade in the G ounds of Appeal to

i ndi cate that one conpany was acting on behal f of

anot her and indeed the clear intention shown at the
time, evidenced by the only neani ng which can be
ascribed to the word "fornerly” in the heading of the
G ounds of Appeal and the use of the words "new | egal
entity", suggests that the opposite was envi saged,
nanely the replacenent of one conpany by anot her.

Those matters of fact apart, Article 133(3) EPC
provi des:

"Natural or |egal persons having their residence or
princi pal place of business within the territory of one
of the Contracting States may be represented in
proceedi ngs established by this Convention by an

enpl oyee, who need not be a professional representative
but who nust be authorised in accordance with the

| npl enenti ng Regul ations. The | npl enenti ng Regul ati ons
may provi de whet her and under what conditions an

enpl oyee of such a | egal person may al so represent

ot her | egal persons which have their principal place of
busi ness within the territory of one of the Contracting
States and whi ch have econom c connections wth the
first |egal person.”

However, the | nplenenting Regul ati ons have made no such
provi sion which |leads to the conclusion that the EPC
currently does not allow an enpl oyee of one "l ega
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person” to represent as an agent "other |egal persons”
even when they have "econom c connections”. |In other
wor ds, an enpl oyee of one conpany in a group cannot
represent another conpany in the same group.

Was M Mather entitled to represent ETC NV when filing
the G ounds of Appeal but sinply used the wong
| etterhead by m st ake?

This al so appears inpossible. As M Mather confirnms in
his affidavit, he was not enployed by ETC NV when the
G ounds of Appeal were filed on 21 May 1997, having
been enpl oyed by Europe BVBA since 1 April 1997. The
letter of 7 May 1997 nakes quite clear that both
conpani es viewed the authorisation under which he acted
as having been transferred from ETC NV to Europe BVBA
on 1 April 1997, a date consistent with his own

evi dence of a change of enployer on that date. If

M Mat her did nmake a genui ne m stake, he would

undoubt edly have said so in his affidavit. That he did
not seens clear fromthe only neaning which can in the
ci rcunstances be given to the word "fornerly" as used
in the heading of the G ounds of Appeal and the plain
words of the 7 May 1997 letter enclosed with them (see
par agr aph |1V above).

Was M Mat her acting as the European professiona
representative of ETC NV when he filed the G ounds of

Appeal ?

Again, this appears inpossible to reconcile with the
facts. Not only was he no |onger in the enploy of ETC
NV when the Grounds of Appeal were filed, and not only
had both conpani es expressed the view that his

aut hori sation had been transferred, he was not (on his
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own evi dence) authorised by even Europe BVBA as a
prof essional representative until, at the earliest,
18 August 1997. It cannot even be said he was
"constructively" authorised or instructed by ETC NV
after 1 April 1997 by virtue of the Genera

Aut hori sation No. 2049 since that authorisation was
seen by both conpanies as having been transferred to
Europe BVBA on 1 April 1997 - the clearly evinced
intention was that fromthat date his authority cane
from Eur ope BVBA

Article 1(1) of the Decision of the President of the
EPO of 19 July 1991 (QJ 1991, 489) provides that a
prof essi onal representative whose nane appears on the
list maintai ned by the EPO and who identifies hinself
as such shall only be required to produce a signed

aut horisation in certain circunstances set out in the
Deci sion. This has no effect on the position in the
present case. Even if, when filing the G ounds of
Appeal, M Mather had identified hinself as a

prof essi onal representative, the question of which
conpany he represented would, on the facts, still have
ari sen and, on those facts, would have been answered as
i n paragraph 6.1 above.

Was there a transfer of the right to oppose or appea
from ETC NV to anot her conpany between the filing of
the Notice of Appeal and the filing of the G ounds of

Appeal ?

Inits decision G 4/88 (QJ 1989, 480), the Enl arged
Board of Appeal held in its Order that:

"An opposition pending before the European Patent
O fice may be transferred or assigned to a third party
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as part of the opponent's business assets together with
the assets in the interests of which the opposition was
filed".

It is clear the Enlarged Board was only considering a
situation which fulfilled four conditions, nanely:

(a) an opposition is pending

(b) which is transferred or assigned

(c) toathird party

(d) together with the assets in the interests of which
t he opposition was fil ed.

The reasons for the limted nature of this possibility
of transfer appear clearly from paragraphs 5 and 6 of
the Enl arged Board's reasons:

"5. The Enlarged Board considers that it falls outside
the scope of the reply to the question at issue to

exam ne whether an opposition could be transmtted or
assi gned i ndependently of the existence of an interest
in instituting the opposition, taking into account the
provi sions of Article 99(1) EPC

It only appears to be necessary to exam ne the
situation in which the opposition has been instituted
in the interest of the opponent's business or part of
that business. In this context the term "business" nust
be understood in a broad sense as describing an
econom ¢ activity which is or could be carried on by

t he opponent and which constitutes a specific part of
hi s busi ness assets.

1203.D Y A



7.2

1203.D

- 17 - T 0298/ 97

6. The Enl arged Board considers that, in such a
situation, the opposition constitutes an inseparable
part of those assets. Therefore, insofar as those
assets are transferabl e or assignable under the
appl i cabl e national |aws, the opposition which is part
of them nust also be regarded as transferable or

assi gnable in accordance with the principle that an
accessory thing when annexed to a principal thing
becones part of the principal thing."

In referring to Article 99(1) EPC, the Enl arged Board
was clearly mndful that this Article allows "any
person” to give notice of opposition within nine nonths
fromthe publication of the nention of the grant of a
Eur opean patent. If an opposition could, after its
commencenent, be transferred unconditionally to a third
party, a patent could in effect be opposed out of tine
by a person who did not exercise his right to oppose

Wi thin the nine nonth opposition period. Any such
"trafficking" in oppositions would be contrary to the

| egi slative intent behind Article 99(1) EPC and a
threat to the assunption by Contracting States of

excl usive national jurisdiction over European patents
at the end of the nine nonth opposition period.

The principle thus limted of permssible transfer
together with the opponent's rel evant assets has been
applied, in addition to oppositions per se, to the
right to appeal from an adverse decision of the
Qpposition Division (see T563/89, unpublished, reasons,
paragraph 1.1). As regards such a transfer of an

opposi tion appeal after it has been filed, in T659/92
(QJ 1995, 519, see reasons, paragraphs 1 to 3), Board
3.2.2 considered this to be possible but, in the case
in question, found that there had not been a transfer
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of the opposition as "an inseparable part" of the
opponent's business assets. There had been a "transfer
declaration" relating to certain itens of intellectua
property including the opposition but not of the

rel evant business assets to which it related. The Board
added (see reasons, paragraph 3.3):

"For business assets to have been acquired by virtue of
uni versal succession with all rights and liabilities, a
proper contract with [the opponent] woul d have been
necessary. |If the owner of the rights declares
unilaterally that he has ceded positions in industria
property and the rights in opposition proceedi ngs
relating to a particular right, that cannot of itself

ef fect universal succession by transfer of assets.”

The Board shares the view of Board 3.2.2 that it is

I ncunbent on those seeking the substitution by transfer
of a new party to denonstrate by appropriate evi dence
that a transfer which conplies with the conditions

al l owed by the case-|aw has taken pl ace.

The Board has therefore to consider whether there is in
the present case sufficient evidence of the transfer by
ETC NV to anot her conpany of the right to prosecute the
opposition appeal it began (by filing a Notice of
Appeal ) together with its rel evant business assets. As
a prelimnary point the Board woul d observe that, if it
were so to find, the right transferred would strictly-
speaki ng be that of conpleting the filing of an

adm ssi bl e appeal since, on the facts of this case, any
transfer woul d have had to take place between the
filing of the Notice of Appeal on 13 March 1997 and the
filing of the G ounds of Appeal on 21 May 1997. In

T 659/92 (reasons, paragraph 2), Board 3.2.2
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considered, in line with the decisions in G 4/88 and

T 563/89, that "rights in a case may be transferred by
a party to the proceedi ngs at any stage of opposition
appeal proceedi ngs" subject to the condition of an
acconpanyi ng transfer of related business assets. It
appears to be an open question whether "any stage of
appeal proceedi ngs" includes the enbryonic stage where
an indication of intent to appeal has been given (by
the filing of a Notice of Appeal) but all the steps
required for formal admssibility, including filing the
Grounds of Appeal in tinme by an adversely affected
party, have not been taken; in other words, when an
appeal as such has not cone into existence but renains
a possibility. The Board, w thout expressing an opinion
on this question, wll assune it as being answered in
the appellant's favour.

There is evidence in M Mather's affidavit of the
transfer, on 28 March 1997, of certain functions
(referred to by himas "the laundry research
functions”) of ETC NV to Eurocor and of other functions
(described as the "market research and sal es nanagenent
functions relating to laundry (and all patent service)
functions") to Europe BVBA, in both cases "with the

rel evant personnel being transferred from being

enpl oyed by ETC NV to bei ng enpl oyed by" Eurocor or

Eur ope BVBA respectively. Assuming, in the appellant's
favour, such a transfer of "functions"” and "personnel”
anmounts to a transfer of "business assets" as envi saged
in G 4/88 and the subsequent cases referred to above,
an imedi ate and very real legal difficulty arises -
these transfers were on the appellant's own evi dence
not to one successor in business but two. Rather than

i dentifying a "universal successor" (to use the
expression of Board 3.2.2 in T 659/92), it is clear
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that in this case the business assets in respect of

whi ch ETC NV commenced its opposition were by the dua
transfers of 28 March 1997 fragnented, sone passing to
Eurocor and the rest to Europe BVBA. The appell ant
makes no attenpt to relate the opposition to one only
of these two groups of assets; on the contrary by its
argunents and requests (see paragraphs XI and Xl |
above) it suggests that either the original opponent

al one or both the original opponent and either one or
both of the transferee conpani es should be treated as
the appellant or "co-appellants”. The Board cannot see
any way in which this can, as a matter of |[aw, be done.

On the one hand, if the original opponent has
transferred the rel evant assets to other conpanies, it
no | onger possesses the "business" (that is, the
economi c activity carried on by it - see G 4/88 at
paragraph 5) in respect of which the opposition was
brought and thus not having, as the party adversely
affected by the decision under appeal, filed the

G ounds of Appeal, it cannot in |aw have any further
interest in the appeal. (That it retained a continuing
interest in fact in the outcone, for exanple through

t he ownership of shares in one of the transferee
conpani es, is considered bel ow - see paragraph 12.)

On the other hand, in the absence of any evidence that
one transferee only has succeeded to the rel evant
assets of the business (indeed, with clear evidence
that both transferees have each succeeded to part of

t hose assets), the result which would on the
appel l ant's subm ssions follow, nanely that there
should be two or nore appellants in addition to or
substitution for the original opponent, is sinply not
permtted in |aw. Any person nmay oppose a European
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patent and any party adversely affected by the decision
in that opposition may appeal, in both cases provided
they pay the appropriate fee and file the necessary
witten Notice of Opposition or Notice and G ounds of
Appeal within the tinme-limts set by the EPC (see
Articles 99, 107 and 108 EPC). There is no scope to
interpret those provisions as allow ng further parties,
after expiry of the tinme-limts and w thout paynment of
the appropriate fees, to becone additional parties.

That would clearly be contrary to the intention of the
| egi sl ature which was to confine the jurisdiction of
the EPO after grant to a nine nonth opposition period
after which European patents fall into the exclusive
national jurisdictions of the Contracting States. If a
party which does not file opposition in that nine nonth
period cannot thereafter becone an opponent, it clearly
cannot do so at the appeal stage when the qualifying
condition of participation in the proceedings is no

| onger "any person" but the nmuch narrower "any party to
proceedi ngs adversely affected by the decision" (see
respectively Articles 99(1) and 107 EPC). Thus to
preserve admssibility the transfer of an opposition,

or opposition appeal, nust be subject not only to
conditions (a) to (d) in paragraph 7.1 above, including
the condition that it is acconpanied by the transfer of
the relevant rel ated business assets of the opponent,
but also to the condition that such transfer is to one,
and one only, successor party or transferee.

It should be added that, despite M WMather's affidavit
evi dence that the business assets of ETC NV were

di vi ded on 28 March 1997 between two successor
conpanies with no indication that one only of those
conpani es acquired the rel evant business assets rel ated
to the opposition, the Board has considered the
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exhibits to his affidavit (notw thstanding they were
filed out of tine) to see whether they identify one of
t he successor conpanies as the only transferee of the
rel evant busi ness.

Exhibit PGVML is a report of an extraordinary neeting of
the board of directors of Eurocor which M Mather
descri bes as "showi ng the transfer of |aundry research
fromETC NV to Eurocor”. PGWML indeed evidences a
transfer between those conpani es of what is described
(in the English translation provided of the origina

FIl emi sh docunent) as "a branch of activities containing
the totality of asset and liability conponents,
consisting of all activities related to research and
devel opnents conducted by the "Research & Devel opnent”
departnment established at Stronbeek-Bever, Tensel aan
100.".

Exhibit PGV is a notary's attestation (probably the
docunent referred to in the letter of 7 May 1997 - see
par agr aph |1V above) described by M Mther as "show ng
the transfer of market research and sal es managenent
functions to Europe BVBA'. The rel evant text of PGW
(again, in the English translation provided) records
that ETC NV "has brought in a branch into the
patrinmoni um of [ Europe BVBA]... This branch consisted
bet ween ot hers of the follow ng departnents: Human
Resour ces, Advertising, General Adm nistration, Finance
& Accounting, Legal, Trademarks, Brand Managenent,

Sal es Managenent, Market-Research, Mnhagenent Systens,
O her Adm nistration and Managenent Central Eastern
Eur ope. "

Exhibit PGB is a report of an extraordinary neeting of
the board of directors of ETC NV relating to that
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conmpany's change of name and corporate status in June
2000. It has no bearing on the events in 1997 which
gave rise to the adm ssibility issue.

These exhi bited docunents do not take the matter any
further, indeed if anything they increase rather than
decrease the uncertainty as to the exact succession to
ETC NV' s busi ness. Assumi ng, as appears likely and in
the appellant's favour, "the Research & Devel opnent
departnent” referred to in PGW can be equated with
“the laundry research functions" referred to in the
affidavit, this docunent sinply confirns what M Mat her
says about the partial transfer of ETC NV's business to
Eurocor. Wiile the departnents listed in PGW can
simlarly be broadly equated to what M Mat her

descri bes as "nmarket research and sal es nmanagenent
functions" transferred to Europe BVBA, the words

"bet ween ot hers" suggest yet other un-naned parts of
the business were also transferred to Europe BVBA. The
totality of the avail able evidence shows quite clearly
t he business of ETC NV was on 28 March 1997 di vi ded
into research and other "functions" which were
transferred to Eurocor and Europe BVBA respectively.
None of the evidence suggests a total transfer of the
busi ness, or of that part of the business to which ETC
NV's opposition related, to one successor conpany. |f
it had been possible to identify the opposition as an

i nsepar abl e part of one or the other parts of the

busi ness, that would no doubt have been nmade clear in
the evidence. As T 659/92 nakes cl ear (see paragraph
7.2 above), there nust be adequate evidence of the
transfer of the opposition and rel ated busi ness assets.
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Accordingly it is inpossible to place any construction
on the avail abl e evidence (including, in the
appel l ant's favour, evidence filed out of tine and
contrary to the Board's direction) which allows one
person, party or entity to be identified as successor
to ETC NV in keeping with the legal principles in the
case-law of the Boards of Appeal relating to transfer
of rights of opposition.

The appellant's argunents on adm ssibility

The Board now turns to the Appellant's argunents, as
set out in paragraph XI above and w |l consider each in
turn.

The appellant's first argunent is presented as

cunmul ative. It is said first that ETC NV properly filed
the Notice of Appeal and has a continued interest in
revocati on of the patent as a sharehol der in Eurocor -
both those facts are correct, the first appearing
clearly fromthe file and the second bei ng apparent
fromM WMather's evidence. However, its continued
interest in revocation would suggest ETC NV shoul d have
filed the G ounds of Appeal

It is then said that, when the G ounds of Appeal were
filed, M Mather who signed them had an authorisation
fromETC NV - that appears incorrect for the reasons
given in paragraphs 4 to 6 above but, even if it were
correct, the facts clearly show M WMat her was not
exerci sing such authority when he filed the G ounds of
Appeal since that was done by Europe BVBA (see
paragraph 3.1 above).

It is then said those working at the Tensel aan site
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al ways had an interest in revocation and all that has
changed has been an internal reorganisation and changes
of their enployers' nanes - this appears fromthe

evi dence to be broadly correct but it overlooks the

i mportant facts that, first, the reorganisati on was not
“"internal™ within the original opponent conpany (ETC
NV) but involved the transfer of that conpany's
business to two different legal entities; and second,
that neither of those entities can be identified as the
only successor to ETC NV' s busi ness.

The next step in this argunent is put in two ways,
nanmely that ETC NV shoul d be seen as continuing to be
the party adversely affected by the decision under
appeal and alternatively that ETC NV had the proper
status to be appellant at the tine the G ounds of
Appeal were filed. Put either way, this is also as a
statenent of fact correct. ETC NV clearly was the
person adversely affected at the tine of the deci sion,
and when the Notice of Appeal was filed, and when the
Grounds of Appeal were filed but it was not, as
Articles 107 and 108 EPC require, the party which filed
the G ounds of Appeal.

It follows that the final step in this cumul ative
argunent, that the appeal is therefore adm ssible and
the Board no | onger has to consider admi ssibility in
accordance with Article 110(1) EPC, is untenable. An

i nadm ssi bl e appeal cannot be nmade adm ssible sinply by
saying the adversely affected party could have taken
the step which woul d have nade the appeal adm ssible
when in fact it did not. The reference to

Article 110(1) EPC is at best otiose and in fact fatal
to the appellant's argunent. Article 110(1) EPC sinply
says "If the appeal is adm ssible, the Board of Appea
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shal | exam ne whether the appeal is allowable". It
follows fromthe very words of Article 110(1) EPC
itself that, the appeal being i nadm ssi bl e,
allowability is not to be exam ned.

The appel lant's second argunent is that, Eurocor and
Eur ope BVBA havi ng each acquired an interest in
revocati on by reason of "the transfer of sonme of the
interests that adversely affected ETC NV', one or both
of those conpani es shoul d becone co-appellants. The
words in which this argunent is put expose its inherent
flaw - that each of these conpanies only succeeded to
some of the interests of ETC NV and the evidence is
insufficient to show that either Eurocor or Europe
BVBA, which filed the G ounds of Appeal, had at that
time succeeded to the opposition together with all the
rel evant business interests of ETC NV of which the
opposition was an inseparable part. In any event, there
can be no possibility of these conpani es being co-
appel lants either wth each other or wwith ETC NV. The
reasons i n paragraph 7 above apply equally to this
argument .

It is then, as the appellant's third argunent, said
that there is no basis in the EPC for an appeal, if

adm ssi bl e when the Notice of Appeal was filed,
becom ng retrospectively inadm ssible nerely because of
a change in the status of the appellant, provided the
"Appeal " is then supported by proper "G ounds".

Al t hough, as the use of quotation marks around the word
" Appeal " acknow edges, admissibility is strictly
speaki ng not capabl e of assessnent until the G ounds of
Appeal have been filed, this statenent is otherw se
broadly correct. The appellant's difficulty lies with
the proviso to its own proposition - that proper
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G ounds of Appeal nust be filed. For the G ounds of
Appeal to be "proper"” they nust inter alia be filed in
time by an adversely affected party (see paragraphs 1
to 3 above). That did not happen in the present case
and this argunent offers no suggestion as to howin
such circunstances adm ssibility can be established.

As to the appellant's fourth and |ast argunent, it is
said the first indication the appellant received that
there was a potential objection under Rule 65(1) EPC
was the Board's communication of 3 January 2001; that
this was msread by the appellant as referring to

aut hori sations and the actual discrepancy only becane
apparent at the oral proceedi ngs on 10 January 2001,
and that Rule 65(2) EPC gives the Board a discretion to
make any necessary correction on an appropriate
application by 24 January 2001, the letter of that date
bei ng such an application.

Thi s argunment proceeds fromthe wholly fal se assunption
that it is for the Board to raise an objection to
adm ssibility. Rule 65(1) EPC states:

"If the appeal does not conmply with Articles 106 to 108
and with Rule 1, paragraph 1, and Rule 64, sub-
paragraph (b), the Board of Appeal shall reject it as

i nadm ssi bl e, unl ess each deficiency has been renedi ed
before the relevant tinme limt laid dowm in Article 108
has expired."

In the present case the only deficiency was that the

G ounds of Appeal were not filed by the adversely
affected party. Since they were filed on 21 May 1997
and the tinme limt in Article 108 EPC expired on 24 My
1997, the appellant had three days in which to renedy
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t he deficiency.

Rul e 65(2) EPC refers to none of the deficiencies
mentioned in Rule 65(1) EPC but only to the provisions
of Rul e 64, sub-paragraph (a) EPC which requires the
Noti ce of Appeal to contain the nane and address of the
appellant. |If the Board notes a deficiency in the nane
and address in the Notice of Appeal, it shal

communi cate this to the appellant, invite the
deficiency to be renedied within a specified period
and, if that is not done, reject the appeal as

i nadm ssible. Nothing in Rule 65(2) is applicable to
the present case. No deficiency as to name or address
appeared in the Notice of Appeal, so no need arose for
the Board to communicate with the appellant under this
rule. The wong person then filed the G ounds of Appea
and the appellant failed to renedy this deficiency
within the three days remaining to it to do so.

There was no obligation on the Board to comuni cate
with the appellant at all as regards the defective

G ounds of Appeal but, the appellant having
subsequent|ly done not hi ng about the deficiency, and the
respondent having nade no subnissions on the point, it
was only right for the Board to refer to it before the
oral proceedings actually took place. That the
appel l ant m sread or m sunderstood the comruni cati on
and only realised the deficiency for the first tine at
the oral proceedings can only be the fault of the
appel l ant. That the Board thereafter allowed the

appel lant a further fourteen days to file further

evi dence had nothing to do with Rule 65 EPC but nerely
reflected the fact that, at the oral proceedings, the
appel lant's representative could, even after an

adj ournnent to take instructions by tel ephone, offer no
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satisfactory account of the factual events |et alone an
expl anation which showed that an adversely affected
party had filed the G ounds of Appeal.

Thus this final argunent begins, as nentioned above,
wth the false premse that it is for the Board to
rai se an objection to adm ssibility and, as devel oped,
contains no nore than a m staken view of the |aw as
contained in Rule 65 EPC. Being m sconceived both in
its prem se and detail, this argunent cannot succeed.

Commercial interest in the outcone as a basis of
adm ssibility

As is apparent froma conparison of what is said above
about the appellant's argunents (paragraphs 8 to 11)
wWth the attenpts by the Board (paragraphs 4 to 7) to
see whether, despite its prima facie absence,

adm ssibility could be discerned, the appellant has, in
dealing with the problemit faces, failed to

di stingui sh between a deficiency in the fornal

requi renents for an adm ssible appeal and the existence
of an interest in the outcone of an appeal. Mich of M
Mat her's affidavit and nearly all the witten argunent
based on it is directed to showing that not only both
the original opponent (ETC NV) and the apparent
successors to parts of its business (Eurocor and Europe
BVBA), but al so those enployed "at the Tensel aan site"
(whoever their enployer nmay have been at different
tinmes) all had an interest in revocation of the patent
in suit. The Board does not doubt such interests

(whet her deriving from sharehol di ngs or enpl oynent or
merely a comon interest in litigation with
conpetitors, nanely the respondents) existed and stil
exist, but they are irrelevant to the |egal question of
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adm ssibility of the appeal. Any conpany in the Procter
& Ganbl e group, or any enployee of or shareholder in
any such conpany, could have opposed the patent but
those who did not do so within the nine nonth
opposition period set by the aw thereafter |ost the
right to do so.

Under Article 99(1) EPC "any person" nay oppose a

Eur opean patent: no conmercial or other interest

what soever need be shown. If the opposition fails, the
opponent can as an "adversely affected party" appea
under Article 107 EPC. again, no commercial or other
interest is required. The conditions of appellant
status which nake it narrower than that of opponent
status are the need to have been a first instance party
and to be "adversely affected". The only intrusion of
commercial interest into the legal position is that
produced by the case-|law of the Enlarged Board and
Boards of Appeal (see paragraph 7 above) which confirns
that the transm ssion of rights to oppose or to conduct
an opposition appeal to those replacing, by entire
succession in business, the original opponent or

appel lant is adm ssible since in this situation all the
rel evant assets, of which the opposition or appea
rights are inseparable parts, are transferred to the
successor conpany. Wthout that limting commercia
interest, the conditions of Articles 99(1) and 107 EPC
(not in thensel ves onerous) as to tinme limts, fees and
grounds for opposition or appeal could be by-passed.
The right of transfer is circunscribed by the | ega
principle expressed by the maxi m neno dat quod non
habet (no-one can give what he does not have). Thus
nerely denonstrating a comercial interest in the

out cone of the proceedings cannot in itself correct a
deficiency in adm ssibility.
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The appel lant's request for further oral proceedings

The appel l ant's request for oral proceedi ngs before any
deci sion on adm ssibility other than all owance of one
of its requests is msconceived. As a matter of |aw,
the right to oral proceedings is not to two oral
proceedi ngs on the sane subject (see Article 116(1)

EPC, second sentence). Any further oral proceedi ngs on
the issue of admssibility would therefore be a matter
for the Board's discretion. The appell ant has had anple
time and opportunity for over three years to prepare
and present its argunents and indeed was, at its own
request, given the further opportunity follow ng the
oral proceedings to submt evidence on the very issues
rai sed at the oral proceedings. Had the further

evi dence indicated, in accordance with the Board's
direction, an adversely affected party or acceptable
successor in business as a party claimng to be the
appel l ant, the Board would have invited the respondents
to file evidence and/or argunents in reply and further
oral proceedings thereafter m ght have been
appropriate. However, since the appellant has not been
able to use the "last chance" it asked for to overcone
its own inadmssibility difficulty, no further

proceedi ngs, whether witten or oral, are required. An
opportunity for clarification having been given and no
i ssue requiring further proceedi ngs having resulted,
the request is refused (see T547/88, unpublished,
reasons, paragraph 2).

The appellant's requests as to adm ssibility
As to the requests in the appellant's letter of

24 January 2001 (see paragraph Xl 1 above), it is
questi onabl e whet her these are thensel ves adm ssi bl e at
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all. The Board's direction nade at the oral proceedings
on 10 January 2001 was to file evidence by 24 January
2001 to show that the party now claimng to be the
appel l ant is adversely affected by the decision under
appeal . In other words, the Board required the

appel lant to show that either the original opponent or
sone other party denonstrating a sufficient right to
repl ace that opponent could be the appellant. As
expl ai ned above, that has not been done; instead the
evi dence and argunents now put forward seek to identify
three conpani es as possi bl e appellants and the requests
in the letter of 24 January 2001, expressed to be nade
on behal f of each of those conpanies, in effect ask the
Board to nane one or nore of those conpanies as
appel l ant and/or "co-appellants". In the light of the
Board's direction which, as the nature of the requests
illustrates, has not been conplied with, it is at |east
arguabl e that no such requests can be entertai ned.
However, to the extent they can be dealt with at all

t he Board hol ds as foll ows.

Mai n request - that the appeal proceed in the nane of
ETC NV and be decl ared adm ssi bl e.

The G ounds of Appeal not having been filed by ETC NV
the only party adversely affected by the decision under
appeal , this request cannot be all owed.

First auxiliary request - that the appeal proceed in
the nanes of ETC NV and Europe BVBA and be decl ared
adm ssi bl e.

This request is, as regards ETC NV, no nore all owabl e
than the main request for the sane reason. As regards
Eur ope BVBA, this conpany could only becone party to
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the appeal if it could be shown that it, and it al one,
had acquired the right to pursue the appeal together
with the rel ated busi ness assets of ETC NV. That not
havi ng been shown, it cannot take the place of the
adversely affected party. As regards the suggestion
that both conpanies be parties together to the appeal,
this is inpossible for the reasons in paragraph 7.6
above. This request cannot be all owed.

Second auxiliary request - that the appeal proceed in
the nanes of ETC NV and Eurocor and be decl ared
adm ssi bl e.

This request differs only fromthe first auxiliary
request in that Eurocor and not Europe BVBA is put
forward as "co-appellant” with ETC NV. For the sane
reasons as the first auxiliary request, it cannot be
al | oned.

Third auxiliary request - that the appeal proceed in
the nane of one or nore conpanies identified in
M Mather's affidavit and be decl ared adm ssi bl e.

It nust followthat, if the earlier requests in the
name of each of the conpanies in question is not

al l owabl e either as regards the individual conpanies or
in the conbi nations sought in those requests, there is
no merit in any further conbinati ons which m ght be
consi dered, even if (which is not the case) "co-
appel l ants" in the sense neant by the request were

al | owabl e. Further the request anounts to an attenpt by
the appellant to abdicate to the Board the election to
which it was put by the Board's direction at the ora
proceedi ngs on 10 January 2001. The Board knows of no
principle of procedure in any |egal system which
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permts a nunber of putative parties to litigation to
ask a tribunal to select one or nore of themto be
party or parties to a case before it. The request is at
the very | east vexatious if not an abuse of procedure.
In any event, it cannot for the reasons already given
|l ead to the recognition of any party as appell ant.

15. Accordi ngly, the Grounds of Appeal not having been
filed by the party adversely affected by the decision
of the Qpposition Division of 14 January 1997, no
sufficient evidence having been produced or argunent
advanced to show why any ot her person should take the
pl ace of that party in the proceedings, and there being
no construction which can be placed on the facts which
can |l ead to any other conclusion, the appeal nust be
di sm ssed as i nadm ssi bl e.

O der

For these reasons it is decided that:

The appeal is dism ssed as inadm ssible.

The Regi strar: The Chai r man:
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