BESCHWERDEKAMVERN BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EURCPEEN
PATENTAMTS CFFI CE DES BREVETS
I nternal distribution code:
(A [ ] Publication in Q
(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution
DECI SI ON

of 24 Cctober 2002
Case Nunber: T 0296/97 - 3.3.7
Appl i cati on Nunber: 87301779. 2
Publ i cati on Nunber: 0236099
| PC: B32B 27/ 08
Language of the proceedi ngs: EN
Title of invention:
Oxygen barrier packaging film
Pat ent ee:
Cryovac, Inc.
Opponent s:
01 Barmag Aktiengesell schaft
02 WHURI OY W PAK
03 KREHALON SYNCLAI R PACKAG NG BV
Headwor d:
Rel evant | egal provisions:
EPC Art. 54, 56, 123(2)
Keywor d:
"Amendnments - added subject-matter - (yes) - (main request)”
"I nventive step - (no) - (first to fourth auxiliary requests)"”
"I nventive step - (yes) - (fifth auxiliary request)"

Deci si ons cited:

Cat chword

EPA Form 3030 06. 03



9

Européisches
Patentamt

European
Patent Office

Office européen
des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0296/97 - 3.3.7
DECI SI ON
of the Technical Board of Appeal 3.3.7
of 24 Cctober 2002
Appel | ant 01: KREHALON SYNCLAI R PACKAG NG BV

(Opponent 03)

Repr esent ati ve:

Appel | ant 02:
(Proprietor of the patent)

Repr esent ati ve:

Parties as of
(Opponent 01)

right:

(Opponent 02)

Repr esent ati ve:

Deci si on under appeal

Conposition of the Board:

Chai r man:
Menmber s:
B. L. ter

De Steiger 46

NL - 1351 AC Al nere (NL)

Bar endregt, Frank, Drs.

van Exter Polak & Charlouis B.V.
P. O Box 3241

NL-2280 GE Rijswijk (NL)

Cryovac, Inc.

100 Rogers Bridge Road, Building A
Duncan

Sout h Carolina 29334-0464 (Us)
Bent ham St ephen

J.A. KEMP & Co.

14 South Square

Gray's Inn

London WCIR 5JJ (GB)

Bar mag AG
Postfach 11 02 40
D- 42862 Renschei d

W HURI OY W PAK
P. O Box 45
FI - 15561 Nastol a

(DE)

(FI)

| senbruck, dinter, Dr.

Pat ent - und Recht sanwél te

Bar dehl e- Pagenber g- Dost - Al t enbur g- Gei ssl er -
| senbruck

Theodor - Heuss- Anl age 12

D- 68165 Mannheim  (DE)

Interlocutory decision of the Qpposition

Di vi sion of the European Patent O fice posted
15 January 1997 concerni ng nai nt enance of

Eur opean patent No. 0236099 in anended form

R E. Teschenmcher
G Santavicca
Laan



- 1- T 0296/ 97

Summary of Facts and Subm ssi ons

2080.D

The nention of the grant of European patent 0 236 099,
in respect of European patent application 87 301 779. 2,
filed on 27 February 1987 and claimng a right of
priority in the USA of 28 February 1986 (US 834694) and
21 March 1986 (US 842321 and US 842600), was published
on 20 April 1994. The patent as granted conprised 9
claims, independent Clainms 1 and 6 reading:

"1. Anmultilayer filmconprising:

a) a core |ayer conprising an ethylene vinyl alcohol
copol yner;

b) two outer layers each conprising a polyneric
material or a blend of polyneric material s;

c) two layers each adhering to opposite respective
surfaces of the core |ayer, and conprising a pol yam de;
and

d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to the
i nt ernedi ate pol yam de-containing |layers (c), said
adhesi ve polyneric material conprising an acid- or acid
anhydri de-nodi fi ed pol yolefin."

"6. A nethod of making a nultilayer filmconprising the
steps of:

a) coextruding a core |ayer conprising an ethyl ene

vi nyl al cohol copolymer, two outer |ayers each
conprising a polynmeric material or a blend of polyneric
mat erials, two polyam de | ayers each adhering to
opposite respective surfaces of the core |ayer and two
interior |ayers each conprising an adhesive polyneric
material to bond the outer |layers to the internedi ate
pol yam de-contai ning | ayers, said adhesive polyneric
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mat eri al conprising an acid- or acid anhydride-nodified
pol yol efi n;

b) cooling the coextruded film and

c) collapsing the cooled film"

Dependent Clains 2 to 5 and 7 to 9 concerned preferred
enbodi nents of the filmaccording to Caim1l1 and the
nmet hod according to Claim®6, respectively.

Three notices of opposition were filed on 20 January
1995, in which revocation of the patent was requested
on the grounds of Article 100(a) that the clained

subj ect-matter |acked novelty and an inventive step
having regard to, inter alia, the follow ng docunents:

Al: JP 60-27000 (published Japanese utility nodel,
English translation filed by Opponent 03 with a
| etter dated 20 Decenber 2001)

A4 DE-A-3 035 474 (= US-A-4 254 169)

Al2: US-A-4 501 798

Al5: EP-A-0 151 462

Al8: EP-A-0 132 565, filed after the nine nonth -
opposi tion period by opponent 03.

In reply, the proprietor submtted anended clains as
auxiliary requests and referred to a new docunent A 19
(Whittington's Dictionary of Plastics, pages 192 and
449) .
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By decision of the Opposition Division, posted on

15 January 1987, the patent was maintai ned i n anended
form That decision was based on a conbi nation of two
auxiliary requests identified as "Oriented 2" and "Non-
oriented 1", respectively, the conbination being called
"consol i dated auxiliary request”.

In its decision, the Opposition Division held that:

(a) O the docunents filed after the nine nonth -
period for opposition, only A19 was admtted to
t he proceedi ngs.

(b) The subject-matter of Claim1l as granted, form ng
t he main request, |acked novelty over Al.

(c) The subject-matter of Caim1l according to
auxiliary request 1, identified as "Oriented 1",

did not involve an inventive step.

(d) The subject-matter of Claim1l according to the
auxiliary request identified as "Oriented 2"
i nvol ved an inventive step. So did the subject-
matter of independent Claim6 of that set of
cl ai ns.

(e) The subject-matter of Claim1l according to the
request identified as "Non-oriented 1" al so
i nvol ved an inventive step. So did the subject-
matter of independent Claim 12 of that set of
cl ai ns.
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(f) Therefore, the conbination of the two requests
"Oriented 2" and "Non-oriented 1", identified as
"consolidated auxiliary request” fulfilled the
requi renents of the EPC.

Opponent 03 and the proprietor both | odged appeal s

agai nst that decision, which were received on 12 and

17 March 1997, respectively, the appeal fees being paid
on the same respective days.

Wth the statenment of grounds of appeal, received on

15 May 1997, opponent 03 submitted further docunents as
well as test results. Wth a letter dated 20 Decenber
2001, opponent 03 filed an English translation of Al,
whi ch, however, did not include the figure present in
the original Al

In its statement of grounds of appeal, also received on
15 May 1997, the proprietor maintained that the
subject-matter of granted Caim1l was novel and
inventive. Wth a letter dated 2 January 2002, the
proprietor filed a great nunmber of anended sets of
clainms, one of which, identified as "03 Appeal Min
Request” fornmed the new main request containing ten
clainms. The independent clains read as foll ows:

"1l. An oriented multilayer shrink filmconprising:
a) a core layer conprising an ethyl ene vinyl
al cohol copol yner;
b) two outer layers each conprising a polyneric
material or a blend of polyneric materials;
c) two layers each adhering to opposite respective
surfaces of the core layer, and conprising a
pol yam de; and
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d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to
t he i nternmedi ate pol yam de-contai ning |ayers (c),
sai d adhesive polyneric material conprising an
acid- or acid anhydride-nodified polyolefin."

"2. An unoriented nultilayer film conprising:
a) a core layer conprising an ethyl ene vinyl
al cohol copol yner;
b) two outer layers each conprising a polyneric
material or a blend of polyneric materials;
c) two layers each adhering to opposite respective
surfaces of the core |layer, and conprising a
pol yam de; and
d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to
t he i nternedi ate pol yam de-contai ning |ayers (c),
sai d adhesive polyneric material conprising an
acid- or acid anhydride-nodified polyolefin
wherein the outer layers (b) each conprise a
linear | ow density polyethyl ene.”

"7. A nethod of making an oriented nultilayer shrink
filmconprising the steps of:
a) coextruding a core |layer conprising an ethyl ene
vi nyl al cohol copolymer, two outer |ayers each
conprising a polynmeric material or a blend of
polynmeric materials, two pol yam de | ayers each
adhering to opposite respective surfaces of the
core layer and two interior |ayers each conprising
an adhesive polynmeric material to bond the outer
| ayers to the internediate pol yam de-cont ai ni ng
| ayers, said adhesive polyneric materi al

2080.D
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conprising an acid- or acid anhydride-nodified
pol yol efi n;

b) cooling the coextruded film

c) collapsing the cooled film and

d) heating the collapsed filmto its orientation
t enperature range, and stretching and orienting
the heated film™

"8. A nethod of making an unoriented nmultilayer film
conprising the steps of:
a) coextruding a core |ayer conprising an ethyl ene
vi nyl al cohol copolymer, two outer |ayers each
conprising a polynmeric material or a blend of
polynmeric materials wherein said outer |ayers each
conprise a linear |ow density pol yethylene, two
pol yam de | ayers each adhering to opposite
respective surfaces of the core |ayer and two
interior |ayers each conprising an adhesive
polyneric material to bond the outer layers to the
i nt ernedi ate pol yam de-contai ning |ayers, said
adhesi ve polyneric material conprising an acid- or
aci d anhydri de-nodi fi ed pol yol efin;
b) cooling the coextruded film and
c) collapsing the cooled film"

Clainms 3 and 6 concerned preferred enbodi nents of the
oriented filmof Caiml;, Cains 4 and 5 were directed
to oriented filnms according to Claim1l as well as
unoriented filns according to Claim2; Claim9 referred
to the method of Caim7 and Claim110 to the nethod of
Claim 9.
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Oral proceedings were held on 24 COctober 2002, in the
absence of opponents 01 and 02, who had been duly
sunmoned, in conpliance with Rule 71(2) EPC.

During the oral proceedings, the proprietor naintained
the request identified as "03 Appeal Min Request" as
the main request and, after discussion of the other
requests then on file, submtted 5 new sets of anended
claims as auxiliary requests 1 to 5, the independent
clainms of which read as foll ows:

(1) Auxiliary request 1 (six clains)

"1. A nmultilayer filmconprising:
a) a core layer conprising an ethyl ene vinyl
al cohol copol yner;
b) two outer layers each conprising a polyneric
material or a blend of polyneric materials;
c) two layers each adhering to opposite respective
surfaces of the core layer, and conprising a
pol yam de; and
d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to
t he i nternmedi ate pol yam de-contai ning |ayers (c),
sai d adhesive polyneric material conprising an
acid- or acid anhydride-nodified polyolefin
wherein the outer |layers (b) each conprise a
linear |ow density polyethyl ene.”

Clainms 2 and 3 are directed to preferred enbodi nents of
the filmaccording to Claima1.
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"4, A nethod of making a nultilayer film conprising

t he steps of:
a) coextruding a core |ayer conprising an ethyl ene
vi nyl al cohol copolymer, two outer |ayers each
conprising a polynmeric material or a blend of
polynmeric materials, two pol yam de | ayers each
adhering to opposite respective surfaces of the
core layer and two interior |ayers each conprising
an adhesive polyneric material to bond the outer
| ayers to the internediate pol yam de-cont ai ni ng
| ayers, said adhesive polyneric materi al
conprising an acid- or acid anhydride-nodified
pol yol ef i n;
b) cooling the coextruded film
c) collapsing the cooled film and
d) heating the collapsed filmto its orientation
t enperature range, and stretching and orienting
the heated film™

Claims 5 and 6 concern preferred enbodi nents of the
met hod according to Cl aim4.

(2) Auxiliary request 2 (six clains)

Clains 1 to 3 are identical to dains 1 to 3 of
auxiliary request 1.

Caim4 differs formCaim4 of auxiliary

request 1 in that the follow ng features are
added: at the first line, "shrink", before "filni;
at the end of step d), "at a racking ratio of
between 3.0 and 5.0 tinmes the original dinensions
of the filmin the |ongitudinal and transverse

directions.".

2080.D
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The additional features of Clains 5 and 6
correspond to those of Clains 5 and 6 of auxiliary
request 1.

Auxi liary request 3 (three cl ainms)

Clainms 1 to 3 are identical to Clainms 1 to 3 of
auxiliary request 1. This request does not contain
any nethod claim

Auxiliary request 4 (two cl ai ns)

"1. An unoriented coextruded nultilayer film
conpri si ng:

a) a core layer conprising an ethyl ene vinyl

al cohol copol yner;

b) two outer layers each conprising a polyneric
material or a blend of polynmeric materials;

c) two layers each adhering to opposite respective
surfaces of the core layer, and conprising a

pol yam de; and

d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to
t he i nternedi ate pol yam de-contai ning |ayers (c),
sai d adhesive polyneric material conprising an
acid- or acid anhydride-nodified polyolefin the
outer layers (b) each having a linear |ow density
pol yet hyl ene bl ended with an anti-bl ocki ng agent."

"2. A nethod of making an unoriented nultilayer
filmconprising the steps of:

a) coextruding a core |ayer conprising an ethyl ene
vi nyl al cohol copolymer, two outer |ayers each
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conprising a polynmeric material or a blend of
polynmeric materials said outer |ayers each having
a linear | ow density polyethyl ene bl ended with an
anti - bl ocki ng agent, two pol yam de | ayers each
adhering to opposite respective surfaces of the
core layer and two interior |ayers each conprising
an adhesive polynmeric material to bond the outer

| ayers to the internediate pol yam de-cont ai ni ng

| ayers, said adhesive polyneric materi al
conprising an acid- or acid anhydride-nodified
pol yol efi n;

b) cooling the coextruded film and

c) collapsing the cooled film"

(5) Auxiliary request 5 (eight clains)

"1. A coextruded multilayer film conprising:

a) a core layer conprising an ethyl ene vinyl

al cohol copol yner;

b) two outer |ayers each conprising a polyneric
material or a blend of polyneric materials;

c) two layers each adhering to opposite respective
surfaces of the core layer, and conprising a

pol yam de; and

d) two interior |ayers each conprising an adhesive
polymeric material to bond the outer layers (b) to
t he i nternedi ate pol yam de-contai ning | ayers (c),
sai d adhesive polyneric material conprising an
acid- or acid anhydride-nodified polyol efin.
wherein said filmis a biaxially oriented shrink
filmhaving a thickness from0.5 to 4 mls (0.013
to 0.1nm after orientation and oriented by
heating and stretching to realign the nol ecul ar
configuration by a racking or bl own bubble process

2080.D
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at a racking ratio of between 3.0 and 5.0 tines
the original dinensions of the filmin the

| ongi tudi nal and transverse directions."”

Clains 2 to 5 are directed to preferred
enbodi nents of the filmaccording to Claim1.

"6. A nethod of making an oriented nultilayer
shrink filmhaving a thickness of from0.5 to 4
mls (0.013 to 0.1nm conprising the steps of:

a) coextruding a core |ayer conprising an ethyl ene
vi nyl al cohol copolymer, two outer |ayers each
conprising a polyneric material or a blend of
polynmeric materials, two pol yam de | ayers each
adhering to opposite respective surfaces of the
core layer and two interior |layers each conprising
an adhesive polynmeric material to bond the outer

| ayers to the internedi ate pol yam de-cont ai ni ng

| ayers, said adhesive polyneric materi al
conprising an acid- or acid anhydride-nodified

pol yol ef i n;

b) cooling the coextruded film

c) collapsing the cooled film and

d) heating the collapsed filmto its orientation

t enperature range, and stretching and orienting
the heated filmat a racking ratio of between 3.0
and 5.0 tines the original dinensions of the film

in the longitudinal and transverse directions."

Clainms 7 and 8 concern preferred enbodi nents of
t he nmet hod according to C aim6.
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I X. The argunents of opponent 03 can be summari sed as
fol |l ows:

(1) Main request

Any nodification to a claimshould also include the

el ements connected to it according to the original

di scl osure. The use of linear |ow density polyethyl ene
as such in the unoriented nmultilayer filmof Caim?2
had no basis in the description as filed, which

di scl osed a conbi nation of |inear |ow density

pol yet hyl ene and anti bl ocki ng agents and nenti oned the
necessity of the presence of the antibl ocking agent.
Therefore, the absence of an anti bl ocking agent in
Claim 2 contravened the requirements of Article 123(2)
EPC.

(2) Auxiliary request 1

(al) No objections were rai sed agai nst the novelty of
product C aim 1.

(a2) Method O aim4 concerned a normal coextrusion
process wth an additional step in which the
mul tilayer filmobtained orientation. Al discl osed
deep-draw ng, which was a thernoform ng process at
el evated tenperatures, involving stretching and
orienting the heated film Al did not nention any
t hi ckness of the filnms but its disclosure was not
restricted to thick sheets. In this regard, the
term"sheet"” was al so nentioned in the patent in
suit. The tests perfornmed by opponent 03 showed
that the filnms according to Al possessed shrink
properties and hence orientation, even though no

2080.D
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shrinkage was observed according to Al; the
circunstances nmentioned in Al i nposed however
[imtations on the possibility for oriented filns
to shrink. Therefore, the nethod of C aim4 was
not novel over the disclosure of Al.

Al18 disclosed nultilayer coextruded filnms having
at | east one layer of polyam de adjacent to at

| east one | ayer of ethylene vinyl alcohol

copolynmer as their basic structure. This structure
could al so include other polyneric filmlayers,
such as pol yol efins and pol yol efin copol yners

i ncluding ionic copolyners and adhesive | ayers

i ncl udi ng nodi fi ed polyolefins normally containing
acid groups, which could be present as further
interior |ayers. According to Al8, a bal anced and
symmetrical filmstructure was preferable. Process
steps resulting in orientation of the filmwere

al so described in Al18.

Therefore, Al8 disclosed the seven | ayer structure
as well as the nature of the adhesive |ayers
according to the patent in suit and took away the
novelty of the subject-matter of C aim4.

As regards an inventive step for product Claim1,
the closest prior art docunent was Al, which

di scl osed the clained structural features, apart
fromthe material of the outer layers. The

advant ages of using linear |ow density

pol yethylene in the outer layers of a gas barrier
mul til ayer packaging filmwere well-known, eg from
Al5. Therefore, the subject-matter of Claim1l was
obvi ous over the conbination of Al and Al5.
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Al2 descri bed bal anced and unbal anced nultiple

| ayer coextruded filns of up to seven | ayers,
havi ng a conbi nati on of an ethyl ene vinyl al cohol
copol ymer core layer with adjacent |ayers of

pol yam de and an outer |ayer that could contain
linear | ow density polyethylene. The problemto be
solved in view of Al2 could be seen as to provide
films having a sinpler arrangenent of |ayers in
order to obtain nore uniformproperties.
Therefore, starting fromAl12, also in the |ight of
t he disclosure of Al5, the subject-matter of
Claim1 was obvi ous.

The concl usion woul d be the sanme if Al12 or Al5, in
which a preference for bal anced filnms was

descri bed and linear |ow density pol yethyl ene was
used as an outer |ayer, were conbined with AlS8.

As regards an inventive step for nethod C ai m 4,
the cl osest prior art docunent was Al8, which
mentioned the difficulty of orienting a

pol yam de/ et hyl ene vi nyl al cohol copol ynmer barrier
| ayer structure. The probl em underlying the patent
in suit over Al8 was the coextrusion and
orientation of multilayer films. Al18 contained a
clear incentive to coextrude symetrical filns
havi ng et hyl ene vinyl al cohol copol yner as the
core |l ayer and pol yam de on each side and to add
further layers using nodified polyolefins as an
adhesive, which filnms were subsequently oriented
with a drawratio of from1l.5:1 to 4:1. Since the
method of Claim4 only referred to orientation,
not to shrink, any alleged inprovenent of shrink
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properties was irrelevant. Therefore, the
di sclosure in Al18 led the skilled person to the
met hod of C aim 4.

(b5) Al18 could also be conbined with Al, which ainmed at
good oxygen barrier properties and the prevention
of voids and which disclosed the basic film
structure now being clainmed. Upon consideration of
Al8 and Al the skilled person would have arrived
at the features of daim4, the subject-matter of
whi ch, consequently, was not inventive.

(b6) Therefore, the subject-matter of Clains 1 and 4

did not involve an inventive step.

(3) Auxiliary requests 2 and 3

Each of auxiliary requests 2 and 3 contained an

i ndependent Claim1 identical to that of auxiliary
request 1. Therefore, these requests were not allowable
for the sane reasons as nentioned above.

(4) Auxiliary request 4

The features "unoriented" and "blend of l|inear |ow
density pol yet hyl ene and anti bl ocki ng agent in the
outer layers” did not justify the presence of an

i nventive step since on the one hand every filmwas
unori ented before orientation had taken place and on
the other hand it was known fromeg Al2 to blend |inear
| ow density pol yethylene with an anti bl ocki ng agent.
Therefore, the clainmed conbinati on was obvi ous.
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(5) Auxiliary request 5

Al18 disclosed a filmextension with a factor of |ess
than 4, which could be effected in one or in two film
directions, as was al so described in Al12. Since
stretching a filmwas a well-known process and sever al
types of extension bel onged to the common general

knowl edge of the skilled person, there was no invention
in choosing a higher extension ratio in order to obtain
nore shrink.

(6) For these reasons, the patent in suit should be
revoked.

The proprietor argued essentially as foll ows:

(1) Main request

The use of linear |ow density polyethylene as such in
the outer layers of the film w thout any anti bl ocking
agent being necessary, would be understood, by the
skilled person, as a general feature of the invention.
Hence, the presence of linear |ow density polyethyl ene
in the outer layers without any anti bl ocking agents did
not contravene Article 123(2) EPC.

(2) Auxiliary request 1

(al) Al disclosed a filmfor deep-draw noul di ng and
made no reference to shrinking. Al dealt with
"sheets", which had a greater thickness than the
clainmed "filns". Stretching sheets woul d not
automatically result in orientation or

shrinkability; the opponent's experinents, show ng
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shrink, were carried out under particular

ci rcunst ances that could not be generalized. The
deep-drawn, three-dinmensional article described in
Al could not be regarded as a film Hence, there
was no direct and unanbi guous di sclosure in Al of
how to obtain an oriented filmas in present

Claim 4.

Al8 disclosed an oriented structure with a base
| ayer of ethylene vinyl alcohol copol yner and
pol yam de. Symmetrical structures were nentioned
but not preferred. Al8 did not disclose the

cl ai mred seven-| ayer structure. Hence, it did not
di scl ose the subject-matter of C aim 4.

As regards inventive step, the patent in suit
sought to solve the difficulties nmet when
orienting ethylene vinyl alcohol copolyner |ayers.
It had been found that polyam de |ayers hel ped
orienting ethylene vinyl al cohol copolyner |ayers
and permtted to obtain oriented filns nore easily
at higher stretch ratios. Such orientation not
only resulted in the presence of shrink
properties, but also in the inprovenent of other
properties.

Regardi ng product Claim1, Al concerned a three-
di mensi onal asymetrical structure in which |linear
| ow density pol yethyl ene was not suggested as an
outer layer. Al did not qualify as the cl osest
prior art docunent. The skilled person woul d see
no reason to replace the outer |layer material of
the structures of Al by linear |ow density

pol yet hyl ene.
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Al5, which disclosed the use of linear |ow density
pol yet hyl ene as outer filmlayers, concerned a
different type of filmso that that docunent woul d
not be conbined with Al.

Al2 disclosed a filmhaving specific inner |ayers,
one of the outer |ayers being made of nylon.

Al t hough symmetrical structures were nentioned,
its general teaching was directed to an
asymmetrical filmstructure. The probl em
underlying the patent in suit over Al2 was the
production of a sinpler arrangenent to be put into

practice for nore uniform properties.

Since Al5 dealt with a different type of film it
woul d not be conbined with Al2, so that Jdaim1l

was not rendered obvious.

As to method Claim4, Al18 described filnms with

| ess extension and not having the present seven-
| ayer structure. Therefore, Al8 did not hint at
produci ng the specific structure of product
Claim1.

Al was not directed to oriented filns so that the
skilled person would not conbine A18 with Al, nor
woul d such a conbination lead to the clained

nmet hod.

Therefore, the clained subject-matter was

i nventi ve.
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(3) Auxiliary requests 2 and 3

The argunents brought forward in respect of the first
auxiliary request also applied to the second and third
auxi liary requests, the subject-matter of which, as a

consequence, was al so inventive.

(4) Auxiliary request 4

Since product Claiml referred to an unoriented film
and Al2 concerned unbal anced oriented filns, that
docunent was not the nost appropriate starting point.
Al5 described different structures for different
applications, in which polyamde, as required by the
patent in suit, was not present. Therefore, these

t eachi ngs taken separately and in conbi nati on woul d not
| ead the skilled person to the clainmed subject-matter.

(5) Auxiliary request 5

This request differed fromthe previous ones in the
extent of orientation of the film A18 disclosed that

t he area should not be stretched nore than 4 tinmes the
original area, whereas the patent dealt with 9 to 25
times the original area. Hence, not only the structure
was distinct, but also the higher orientation and hence
the shrink properties were inproved.

The probl emunderlying the patent in suit was to obtain
mul tilayer filnms having a higher orientation. That
probl em was sol ved by the clainmed solution, as shown by
Exanple 5, in which the shrink properties of filns
according to the invention were conpared with those of

| ess oriented fil ns.
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Therefore, the clained subject-matter involved an

i nventive step.

Opponent 03 requested that the decision under appeal be
set aside and that the patent be revoked.

The Proprietor requested that the appeal be dism ssed
and that the patent be maintained on the basis of the
request submtted with the letter dated 2 January 2002
("03 Appeal Main Request™) as the main request, or,
alternatively, on the basis of any of the five

auxi liary requests submtted during the oral

pr oceedi ngs.

The parties as of right abstained fromfiling a request
during the appeal proceedings.

Reasons for the Decision

1

2080.D

The appeal s are adm ssi bl e.

Mai n request

Amendnent s

Claim 2 now contains the requirenent that the outer

| ayers of the clained unoriented nmultilayer filmshould

each conprise a linear |ow density polyethylene. A
simlar requirenment occurs in nethod C aim8.
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According to the application as filed, the unoriented
filmpreferably includes outer |ayers having a |inear

| ow density pol yethyl ene bl ended with an anti - bl ocki ng
agent (page 18, lines 5 to 7). No further statenent can
be found in the application as filed regarding the use
of linear |ow density polyethylene in the outer |ayers
of an unoriented multilayer film Hence, the use of
linear | ow density polyethyl ene wi thout the presence of
anti-bl ocking agents has no basis in the application as
filed, so that Clains 2 and 8 do not satisfy the
requirenents of Article 123(2) EPC and the request is
not al |l owabl e.

In view of the above, it is not necessary to deci de on
t he ot her anmendnents.

Auxi |l iary request 1

Amrendnent s

No formal objections were raised agai nst the amendnments
in the clains and the Board sees no reason to take a
different position. In particular, the present clains
are all based on the clains as originally filed, so
that Article 123(2) EPCis conplied with

Novel ty

Al discloses a nultilayer conposite filmfor deep draw
nmoul di ng, which is lamnated in the order of a resin

| ayer with sealing property, a polyolefin resin
adhesive |l ayer, a polyam de resin |ayer, a saponified
copol ynmer | ayer of ethylene vinyl acetate, a pol yam de
resin layer, a polyolefin resin adhesive |ayer, a
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pol ypropyl ene resin | ayer, which has such
characteristics as excellent nouldability and barrier
function, as well as being resistant to boiling
sterilization, and is suitable for use as a packagi ng
material which is not susceptible to curling, and does
not cause winkling on the package surface after
boiling sterilization (Claim.

The resin layer with sealing property is a |layer of
et hyl ene-vinyl acetate copol yner resin, polyethylene
resin or iononmer resin. The polyolefin resin adhesive
| ayers adhere to the polyam de resin |ayer and may be
formed out of polypropyl ene or polyethylene nodified
with a carboxylic acid (page 4, last 12 lines).

Al t hough Al discloses a filmthat, prior to the deep-
drawi ng step, conprises a seven-layer structure with a
core of pol yam de/ saponi fied copol yner of ethylene

vi nyl acet at e/ pol yam de and adhesi ve | ayers of acid-
nodi fi ed pol yol efi ns adj acent to both pol yam de | ayers,
t hi s docunment does not disclose that both outer |ayers
conprise linear |ow density polyethyl ene resins.
According to Al, one of the outer |ayers nust be nade
of pol ypropyl ene resin.

Furthernore, Al does not disclose the step of heating
the collapsed filmto its orientation tenperature
range, and stretching and orienting the heated filmto
obtain an oriented nmultilayer film

Al8 discloses a filmlamnate conprising a polyan de
| ayer and a | ayer of ethylene vinyl alcohol copolymner
wherein the lamnate is expanded to an area of up to
less than 4 tinmes the original area (Caim1)
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Al8 al so discloses a nethod for inproving the barrier
properties of a filmlam nate conprising at |east one

| ayer of polyam de and at | east one |ayer of ethylene
vi nyl al cohol copolynmer conprising the step of

| am nating at | east one |ayer of polyam de and at | east
one | ayer of ethylene vinyl alcohol copolyner,
conprising drawing the lam nate up to a draw rati o of
from1.5:1 to 4:1 in at |east one direction (C aim10).
The filmlam nate can be biaxially oriented (page 2,
lines 23 to 25).

The preferred structure is balanced or symetrical, to
prevent curling of the film(page 3, lines 3 to 5). The
| am nates can include other polyneric filmlayers and
adhesives (page 3, lines 13 to 15), the forner being
specified as pol yol efins and pol yol efin copol yners
including ionic copolyners, the latter as nodified

pol yolefins (page 5, lines 25 to 28). In this respect,
reference is inter alia made to US-A-4 254 169, which
corresponds to A4 and nentions the use of acid-nodified
pol yol efin | ayers adjacent to the ethyl ene vinyl

al cohol copol yner | ayer (Table 1).

However, Al18 does not unanbi guously and directly

di scl ose a seven-layer structure with internal adhesive
| ayers including acid- or acid anhydri de-nodified

pol yol ef i ns.

Even if A18 would be read in conmbination wth A4, there
is no disclosure that adhesives are used in seven-|ayer
structures as now defined in product aim1l or

produced in accordance with nethod C ai m 4.
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The ot her docunents on file are not nore rel evant than
Al and Al18. Therefore, the clained subject-matter is

novel .

| nventive step

The present clains relate to nultilayer oxygen barrier
packaging fil ns.

Opponent 03 saw Al as the closest prior art, whereas

the proprietor found Al8 a nore appropriate starting

point. During the oral proceedings, Al2, acknow edged
in the patent in suit, was al so di scussed.

Al2 di scl oses an unbal anced nultiple | ayer polyneric
filmhaving two outer surfaces, and wherein the
interfacial adhesion at each |ayer interface is at

| east 50 grams per inch width, the [ayers conpri sing,
in order through the film

(a) a first nolecularly oriented |ayer of nylon;

(b) a second nolecularly oriented | ayer whose
conposition is selected fromthe group consisting
of nylon, ethylene vinyl alcohol copolyner, and
bl ends of nylon and et hyl ene vinyl al cohol
copol yner;

(c) athird nolecularly oriented |Iayer of nylon;
(d) a fourth nolecularly oriented pol yneric adhesive

| ayer having carboxy noieties in the polyneric

structure;
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(e) afifth nmolecularly oriented | ayer conprising a
pol yet hyl ene or a bl end of ethylene polyners;

(f) a sixth molecularly oriented polyneric adhesive
| ayer having carboxy noieties in the polyneric

structure; and

(g) a seventh heat seal ant | ayer;

orientation of said filmhaving been acconplished by
appl ying heat directly to each of said outer surfaces
in different anounts, thus creating a tenperature
differential between said surfaces, and effecting said
orientation during the existence of said tenperature
differential (Caim1l).

The first layer should exhibit thermal stability under
heat sealing conditions, and may contain surface

nodi fying additives, such as slip and anti-block agents
(colum 5, lines 30 to 43).

The conpositions of the polyners in the fourth and
sixth layers preferably conprise nmediumdensity

pol yethylene (Claim4), the fifth |layer preferably
contai ns high density polyethylene (Caimb5),
alternative materials being nmediumdensity

pol yet hyl ene, | ow density polyethylene, |inear |ow
density pol yethyl ene and bl ends of linear |ow density
pol yet hyl ene with nedi um density pol yethyl ene or high
density pol yethyl ene and bl ends of nmedi um density

pol yet hyl ene with high density poyl ethyl ene (colum 5,
lines 58 to 64). The conposition of the seal ant |ayer
can be chosen fromthe group consisting of iononer,
linear | ow density polyethylene, |ow density
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pol yet hyl ene and et hyl ene vinyl acetate copol yner
having up to 18 wei ght percent vinyl acetate (C aim6).

In producing the oriented filnms of Al2, the selected
polynmers are first coextruded as a seven-layer film
then cooled to yield an unoriented base film In the
coextrusion of the base filmas a seven-layer film the
first tothird layers and the fourth to sixth | ayers
are conbined to formtwo subconbination nelt streans,
whi ch permts separate control of the therma

envi ronment of each subconbi nation. The seventh | ayer
as a single streamis the third subconbi nati on. The
subconbi nations are finally joined to formthe seven

| ayer filmjust before exiting the die. Then, the film
is cooled. Wiile the cool ed seven layer filmmay be
imedi ately oriented in an in-line operation, it is
entirely acceptable to wind up the filmfor subsequent
orientation in a separate process. Uniaxial orientation
in the machine direction is generally preferred

(colum 6, line 46 to colum 7, line 8). Satisfactory
orientation ratios are normally between 2.5/1 and 4/1,
the preferred ratio being 3/1 (colum 7, lines 52 to
59).

The general teaching of Al2 is that certain unbal anced
mul tiple |ayer polyneric filnms can be nolecularly
oriented by proper choices of layer structuring and
processi ng conditions such that heat seal able, high
barrier oriented filns can be achieved (colum 2,

lines 43 to 47). The layers which are primarily
responsi bl e for the physical properties of the filmare
the first, second, fifth and seventh | ayers. The third,
fourth and sixth | ayers, on the other hand, serve
primarily the functions of facilitating processing and
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providing interlayer adhesion. To neet the specific
needs of a particul ar packagi ng use, the proportions of
the | ayers can be adjusted somewhat and usually the
final structure is a conproni se of properties which
best meets the needs of the use while keeping the film
cost conmpetitive (colum 8, lines 44 to 53). By
appl yi ng heat to each surface separately and at a
tenperature selected to be conpatible with the
orientation of the conposition of that |ayer and al

the interior layers, and by applying that heat to each
surface for a noderate period of time, the nultiple

| ayer filnms may be oriented. That way, an unbal anced
filmhaving up to seven | ayers, wherein the severa

| ayers need not be derived fromthe same pol yner
famly, can be nolecularly oriented without necessarily
incurring splitting, pin-holing, or softening of any
one layer (colum 7, lines 13 to 24).

The patent in suit ains at a coextruded thernoplastic
mul tilayer filmuseful in the packaging of food
products, having good oxygen barrier properties and
good optical properties as well as toughness and
abrasion resistance. The filmshould be free of voids
in the barrier material and have good heat seal
properties. In particular, it should be seal abl e at
relatively | ow tenperatures (patent in suit, page 2,
lines 1 to 21; page 4, lines 5 to 11) and it should be
suitable for use in vertical formfill-seal application
(page 2, lines 35 to 58).

As can be seen fromthe above (point 3.2.1), the filns
of Al are thernmofornmed in three-di nensional structures
bel onging to a different technical field to the filns

of the patent in suit. A18 and Al2 both refer to filns
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suitable for a purpose simlar to that of the patent in
suit and both docunents describe nmultilayer filns
havi ng a nunber of features in common with the subject-
matter now being clained. Although according to Al8 a
symmetrical filmstructure is preferred, such a
structure is also nentioned in Al2, which specifically
mentions a seven-layer film as well as an outer |ayer
made of |inear |ow density polyethyl ene.

Since a docunent serving as the starting point for

eval uating the inventive nerits of an invention should
not only relate to the sane or a simlar use and to the
same or a simlar technical problemas the patent in
suit, but should also require the m nimum of structural
and functional nodifications (cf. Case Law of the
Boards of Appeal of the European Patent Ofice,
|.D.3.1), the Board considers Al2, acknow edged in the
patent in suit, to be the nost appropriate starting
point for the subject-matter of present Claiml. This
choi ce was not contested by the parties during the oral
pr oceedi ngs.

Since the unbal anced nmultilayer filnms according to Al2
have good interfacial adhesion, a high gas barrier and
good tear strength as well as high gloss, transparency
and stiffness and are suitable for packaging a variety
of products (Al12, colum 2, lines 23 to 39), the
probl em underlying the patent in suit may be seen as to
provide a coextruded nultilayer filmof a sinpler
arrangenment than that preferred by Al2, to be put into
practice for nore uniformproperties, as stated by the
proprietor (point X (b3), supra).
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Fromthe exanples in the patent in suit it appears that
t hat probl em has been effectively solved by the
features of Claim1.

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on

file.

Throughout Al2 the filnms are described as being
preferably unbal anced or asymmetrical (colum 2,
lines 31 to 32).

However, Al2 also contains a description of bal anced or
symmetrical films (colum 4, lines 39 to 57). In
particular, the simlar properties of the outer |ayers
of the filmare nmentioned (colum 4, lines 46 to 51).
The outer sealing |layers can be |inear |ow density

pol yethylene (Claim6; colum 5, line 67 to colum 6,
[ine 3).

In the light of this disclosure, the balanced film
having |inear | ow density pol yethylene outer |ayers
according to Caim1, is within the scope of the
possibilities nentioned in Al2, and hence, w thout any
technical nerit over the unbalanced filnms preferred in
Al2 having been denonstrated, forns an obvi ous
alternative to the filnms according to Al2.

For the above reasons, the subject-matter of Claim1l

| acks an inventive step.

In order to refuse a set of clains as not satisfying
the requirements of the EPC, it is sufficient that only
one claimis not allowable; in this case Caim 1.
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However, considering the interest expressed by the
parties in an answer to this question, the allowability
of method Caim4 will also be discussed.

Claim4 relates to a nethod for the manufacture of an
oriented bal anced nultilayer film for which A18, which
refers to oriented filns, was considered as a proper
starting point by the parties as well as by the Board.
The problemto be solved was seen as to provide an
alternative nethod of meking a coextruded oriented
multilayer filmwith at |east seven |ayers.

The general teaching of Al18 is that for inproving the
barrier properties of a coextruded film|lam nate
conprising at | east one |layer of polyam de and at | east
one adj acent | ayer of ethylene vinyl alcohol copolyner,
the area of the lamnate is to be expanded up to |ess
than four times the original area; in particular, the
am nate is to be drawn to a draw ratio of from1.5:1
to 4:1 in at |east one direction (paragraph bridging
pages 1 and 2; page 2, lines 30 to 32).

According to the exanple of Al18, the filmis coextruded
and cool ed, then preheated, stretched, heat-set and
finally cooled. Therefore, A18 discloses all the nethod
steps of C aim4.

The bal anced or symetrical structures of Al8 include a
| ayer of ethylene vinyl alcohol copolynmer sandw ched
bet ween outer |ayers of polyam de and can incl ude ot her
polyneric filmlayers and adhesives (page 3, lines 3 to
7 and 14 to 16) such as polyolefins and polyolefin
copol ynmers and nodified polyolefins (page 5, |ines 26
to 33). Although Al18 does not nention acid-nodified
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pol yol efi ns as adhesives, reference is nmade to A4,
whi ch does nention the use of acid- or acid anhydride-
nodi fi ed pol yolefin |ayers.

Therefore, the nethod defined in Cdaim4 in suit is
obvious for the skilled person | ooking for an
al ternative.

Consequently, the present request is not allowable.

Auxiliary requests 2 and 3

Each of the auxiliary requests 2 and 3 contain an

i ndependent Caiml which is identical to Claim1 of
auxiliary request 1. As a consequence, the sane
argunents apply, so that the subject-matter of each of
these Clains 1 does not involve an inventive step.
Therefore, auxiliary requests 2 and 3 are not allowabl e
ei t her.

Auxi | iary request 4

Arendnent s

In addition to the amendnents to Claim1 of auxiliary
request 1, present Claim1l now contains the further
terns: "unoriented coextruded" (first line) and

"bl ended with an anti-bl ocking agent” (last |ine).

These anmendnents have a basis in the application as
filed (page 18, lines 5 to 7) and, consequently, do not
contravene Article 123(2) EPC.
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Novel ty

The clains of auxiliary request 4 are nore restricted
than those of auxiliary request 1; therefore, their

subj ect-matter is al so novel

| nventive step

The presence of ever nore detailed limtations is not

necessarily sufficient to render a claiminventive.

The requirements that the film should now be unoriented
and that the outer |ayers should have a bl end of I|inear
| ow density pol yethyl ene and anti - bl ocki ng agent do not
result in any unexpected effect. Consequently, these
l[imtations cannot change the problemto be solved as
defi ned above (point 3.3.6), starting formAl2 as the
cl osest prior art docunent.

The filnms according to Al2 can, after manufacture,
subsequently be oriented or not, as desired (colum 6,
lines 46 to 49; colum 7 lines 3 to 7). Simlarly, in
Al18, the nmultilayer filmfromthe cooling roll is
unori ented and becones oriented after a subsequent
treatnment (page 9, lines 1 to 11). It is clear that an
"unoriented” nmultilayer filmis only an internedi ate

product in the manufacture of an oriented film

Al2 refers to linear | ow density pol yethyl ene as a
sealing layer, and al so the comon use of anti-bl ocking
agents is nentioned (colum 6, lines 9 to 11).
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5.3.5 Therefore, wthout any technical effect of the clained
conbi nati on of features having been denonstrated, it
forms an obvious alternative to the filns according to
Al2.

5.3.6 Hence, Caim1l does not involve an inventive step, so
that auxiliary request 4 is not allowable.

6. Auxi liary request 5

No formal objections against auxiliary request 5 have
been rai sed and the Board has no reason to take a
di fferent position.

6.1 Arendnent s

6.1.1 Conpared to Claim1 as granted, Claim1 of auxiliary
request 5 contains the terms: "coextruded" (line 1);
and "wherein said filmis a biaxially oriented shrink
filmhaving a thickness from0.5to 4 mls (0.013 to
0.1nm after orientation and oriented by heating and
stretching to realign the nol ecul ar configuration by a
racki ng or bl own bubble process at a racking ratio of
between 3.0 and 5.0 tinmes the original dinmensions of
the filmin the |ongitudinal and transverse directions”

(last 8 lines).

The term "coextruded”, as applied to a nultilayer film
has a basis in step a) of Claim6 as filed as well as
in the description, eg page 8, lines 16 to 24.

The additional features defined in the last 8 lines of
Claim1 have a basis in the application as filed on
page 24, lines 2 to 4 (thickness of oriented fil ns);

2080.D
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page 10, lines 9 to 16 and page 11, lines 1 to 4
(orientation); page 23, lines 12 to 16 (racking ratio).

Clainms 2 to 5 correspond to Claim2 to 5 as granted,
which are identical to Clainms 2 to 5 as filed.

Conpared to Caim6 as granted, Claim6 of the present
request contains the follow ng features: "oriented

mul tilayer shrink filmhaving a thickness of fromO0.5
to 4 mls (0.013 to 0.1nmm " (lines 1 to 3); and the
further step " and d) heating the collapsed filmto its
orientation tenperature range, and stretching and
orienting the heated filmat a racking ratio of between
3.0 and 5.0 tines the original dinmensions of the film
in the longitudinal and transverse directions” (I|ast

five lines).

These anmendnents have a basis in the application as
filed: page 10, lines 9 to 16; page 11, lines 1 to 4;
page 23, line 12 to page 24, line 4.

Clainms 7 and 8 correspond to Clains 8 and 9 as grant ed,
which are identical to Clains 8 and 9 as fil ed.

Consequently, this request conplies with Article 123(2)
EPC.

Novel ty
The novelty of the subject-matter of any of Clains 1

and 6 is not contested. The Board has no reason to take
a different position.
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6.3 | nventive step

6.3.1 The patent in suit now relates to oxygen barrier
packaging filnms having a shrink feature inparted by
orienting the filmin machi ne and transverse directions

at a specified racking ratio (page 2, lines 22 to 30).

6.3.2 Neither Al2 nor Al18 disclose shrink filns. The
processes of manufacture described in these docunents
foresee an annealing step (Al2, colum 3, lines 26 and
27; Al8, Exanple, "heat set roll at 129°C', page 9,
line 8), which, according to the patent in suit (page 2,
lines 31 to 34), substantially relieves the
shrinkability inparted by orientation, albeit retaining
much of the advantages of the latter. The correctness
of this statenent was confirmed during the ora
pr oceedi ngs.

The films of Al, which should not show curling and
wri nkling on the package surface, cannot represent the
cl osest prior art disclosure of a shrink filmeither.

6.3.3 Since Al8 addresses the problens related to orienting
bal anced nultilayer filns conprising a gas barrier core
of ethyl ene vinyl alcohol copolyner sandw ched between
| ayers of polyam de and suggests the use of biaxially
stretching the filmto inprove its gas barrier
properties, although it does not refer to shrink film
it my be seen as the closest prior art docunent for
assessing the presence of an inventive step of the
cl ai med subject-matter

2080.D
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The problemunderlying the patent in suit may now be
seen as to provide a coextruded biaxially-stretched

t hermopl astic nmultilayer filmhaving, in addition to
the usually required properties, good shrinkability

wi thout the formation of voids in the barrier material,
and which may be sealed at relatively | ow tenperatures
on both outer layers, inline with the patent
specification (page 4, lines 5 to 11).

According to the patent in suit that problemis sol ved
by a nultilayer filmconprising the features as defined
in Caiml.

From Exanples 5 and 6 it appears that the filns
oriented at the clainmed racking ratio exhibit good
shrink properties, toughness, and optical properties as
wel | as high oxygen barrier characteristics (page 10,
lines 48 and 49). Mreover, the filns are particularly
useful in applications requiring good inpact resistance
and resistance to tear propagation. Their interply bond
strengths are greater than the strengths of the plies

t hensel ves and the filns al so have useful odour barrier
properties (page 11, lines 10 to 14). In this respect,

t he opponent has neither contested nor established that
t he probl em stated above has not been successfully

sol ved over the whole scope of Claim1 in suit.
Therefore, the above-defined problemis considered as
havi ng effectively been sol ved.

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on
file.
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Al8 teaches that in order to inprove the gas barrier
properties of a coextruded film|am nate, conprising at
| east a |l ayer of polyam de and at |east a |ayer of

et hyl ene vinyl al cohol copolyner, the area of the

| am nate shoul d be expanded not nore than four tines
the original area. Mreover, Al8 proposes to heat set
the oriented film which reduces or renoves the
shrinkability.

Hence, Al18 does not hint at expanding the area of the
lam nate to 9 to 25 tinmes the original area, as now

cl ai med, nor does it suggest to inpart shrink
properties to the filmlamnate. Therefore, the clained
subj ect-matter is not obvious over Al8 al one.

Al and Al2 cannot suppl enent the disclosure of Al8 so
as to arrive at the clainmed subject-matter

Al ains at producing a three-dinmensional object, which
should shrink as little as possible. No biaxial
stretching within the clainmed ratio is disclosed in

t hat docunent .

Al2 prefers unbal anced oriented and heat set filnms. The
stretching ratio, which preferably relates to uniaxi al
orientation (colum 7, lines 7 and 8) does not go
beyond that taught by A18, ie between 2.5/1 and 4/1,
preferably 3/1 (Al12, colum 7, lines 54 and 55).

Mor eover, Al2 suggests to use |low stretching ratios for
films having core | ayers made of ethyl ene vinyl alcohol
copolymer (colum 7, lines 55 to 59) and it teaches
away from using higher stretch ratios in order not to

| ose adhesi veness between the | ayers (colum 7,

lines 44 to 46).
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6.3.8 The other docunents on file are less relevant; they
have no | onger been relied upon by the parties during
t he oral proceedings.

6.3.9 Therefore, the clained subject-matter is not obvious.
6.3.10 This conclusion applies nmutatis nutandis to the
subject-matter of Cl aim6, which concerns the

manuf acture of the filmof Caiml.

7. For the above-nentioned reasons, the subject-matter of
auxiliary request 5 neets the requirenents of the EPC

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnent of first
instance with the order to maintain the patent with the
set of Clains 1 to 8 indicated as auxiliary request 5
submtted during the oral proceedings and a description
yet to be adapted.

The Regi strar: The Chai r man:

C. Eickhoff R. Teschemacher
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