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Summary of Facts and Subm ssi ons

1433.D

The appel |l ant (opponent) | odged an appeal, received at
the EPO on 10 March 1997, agai nst the decision of the
OQpposition Division, dispatched on 9 January 1997, on
the rejection of the opposition against European patent
No. O 343 941. The appeal fee was paid sinultaneously
and the statenent setting out the grounds of appeal was
received at the EPO on 9 April 1997

Opposition was filed against the patent as a whole and

based on Article 100(a) together with Articles 52(1)
and 56 EPC.

The Opposition Division held that the grounds for
opposition cited in these Articles did not prejudice

t he mai ntenance of the patent unanended.

From t he docunents consi dered by the Opposition
Division, the foll ow ng docunents played a role during
t he appeal proceedings:

Dl: EP-A-0 228 353

D3: GB-A-2 124 907.

Addi tionally,

D4: EP- A-0 202 125

was i ntroduced into the appeal proceedi ngs, a docunent

which was filed by the appellant with letter dated
3 March 2000.
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Oral proceedi ngs took place on 11 May 2000.

The appel | ant requested that the decision under appeal
be set aside and the patent revoked.

The respondent (patent proprietor) requested that the
appeal be dism ssed and the patent be nmintained as
granted (main request) or in amended formon the basis
of one of the auxiliary requests 1 to 4 filed with
facsimle on 11 April 2000.

Claim 1l of the main request reads as foll ows:

"A nmultiple | ayer absorbent core (42, 542, 642, 742,
842, 942) suitable for use in an absorbent article and
incorporating a receiving layer (48) that in use is

di sposed adj acent the body of the user, said receiving
| ayer (48, 648) conprising hydrophilic fibrous
material, optionally adm xed with discrete particles of
absorbent gelling material, said receiving | ayer (48,
648) having a hol ding zone (58), and an acquisition
zone (56, 656, 956) having a | ower average density, and
preferably a | ower average basis wei ght per unit area,
than said hol ding zone (58), said holding zone (58) at
| east partially laterally surrounding the perineter of
said acquisition zone (56, 656, 956) so as to be in
liquid communication with at least a |ateral portion of
sai d acquisition zone (56, 656, 956); characterised in
t hat said absorbent core conprises a first |ayer forned
by said receiving |ayer (48) and containing from0%to
8% by wei ght of absorbent gelling material, a liquid
handl i ng | ayer (50, 550) positioned subjacent at |east
said acquisition zone (56, 656, 956) of said first

| ayer (48, 648), said liquid handling | ayer conprising
a resilient material having gush handling capacity to
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receive quantities of body exudates, said liquid
handl i ng | ayer (50, 550) being noisture insensitive and
havi ng a percentage void volune greater than 80%
preferably greater than 90% and a storage |ayer (52,
552, 752) positioned subjacent said |iquid handling

| ayer (50), said storage |ayer (52, 552, 752)
conprising a conbinati on of hydrophilic fibrous
material and discrete particles of absorbent gelling
material".

Claim1l1l of the first auxiliary request additionally
conprises features describing that the |iquid handling
layer is in liquid communication with the hol ding zone
and the storage | ayer.

Claim 1l of the second auxiliary request refers to a

di sposabl e absorbent article conprising a liquid

pervi ous topsheet, a liquid inpervious backsheet joined
with said topsheet and an absorbent core positioned

bet ween sai d backsheet and said topsheet, wherein the
core is a core as defined in claim1 according to the
first auxiliary request.

Claim1l1l of the third auxiliary request and claim1 of
the fourth auxiliary request refer to the article
described in claim1 of the second auxiliary request,
wherein the storage | ayer conprises absorbent gelling
material in a certain anbunt (third auxiliary request:
at least 9% fourth auxiliary request: 10 to 609%.

In support of its requests the appellant relied
essentially on the follow ng subm ssions.

The nost relevant state of the art was shown in D1. The
subject-matter of claim1 of the main request differed
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fromthe disclosure of this docunent only by the
features according to which

(a) the receiving layer contained from0%to 8% by
wei ght of absorbent gelling nmaterial, and

(b) the liquid handling |ayer had a percentage void
vol ume greater than 80%

These features which were conpletely i ndependent of
each other, did not involve a synergistic effect and
served to achieve two different objects.

Wth respect to feature (a), Dl suggested the use of a
hi gh content of absorbent gelling material in the
receiving layer (7) to achieve a sealing effect by gel-
bl ocking in order to avoid rewetting. Since absorbent
gelling materials were expensive, it was desirable to
avoid rewetting by other neans than gel - bl ocki ng.

Therefore, the object underlying feature (a) when
starting fromDl could be regarded as to provide an
absorbent core which was especially effective and
efficient in its use of absorbent gelling material as
described in colum 2, lines 42 to 52 of the patent in
Sui t.

The object of the high void vol une described in
feature (b) was to provide a liquid handling | ayer
havi ng enough gush handling capacity so that it was
suitable to acquire and transport rapidly voi ded body
liquids as described in colum 16, lines 43 to 58 of
the contested patent.

Since D4 suggested to use fromO0%to 8% by wei ght of

1433.D Y A
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absorbent gelling material in an upper fluid
acquisition | ayer of an absorbent core to provide an
absorbent article which was especially effective and
efficient in its use of hydrogel absorbent materials,

t he selection of the anpbunt of absorbent gelling
material according to feature (a) in the receiving

| ayer of the absorbent core according to DI was obvi ous
for the skilled person.

Furt hernore, since D3 suggested a liquid handling | ayer
havi ng a percentage void volune greater than 80%to
achieve a rapid catchment of a gush of urine, it was

al so obvious for the skilled person to provide a liquid
handl i ng | ayer having feature (b) in the absorbent core
according to DL.

Therefore, the subject-matter of claim1l of the main
request did not involve an inventive step.

The respondent disputed the appellant's views. H's
argunents can be summari zed as foll ows:

D1 and the patent in suit referred to conpletely
di fferent absorbent cores which had different purposes
and worked in different ways.

D1 di scl osed a bag for collecting and absorbing |iquid.
The absorbent core of this bag only conprised the
liquid handling | ayer (8) and the storage |ayer (6).
The upper layer (7) was nerely provided as a sealing.
For this purpose the upper |ayer contained so nuch
absorbent gelling material that the entrance of fluid
through the liquid perneable topsheet (3) of the bag
resulted in swelling of the layer so that any
unevenness and folds were filled out.
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The patent in suit referred to an absorbent core as it
was primarily used for diapers. Here, the upper |ayer
(48) fornmed part of the absorbent core and cooperated
with the other |ayers to store liquids and to avoid
rewetting.

The core according to the contested patent was based on
the single object, to absorb rapidly subsequently
deposited gushes of liquid and to avoid rewetting of

t he user's skin.

Thi s object was achieved by an interaction of the
receiving layer and the liquid handling |ayer, in
particular by the high perneability of the liquid
handl i ng | ayer which allowed a rapid transportation of
fluid fromand to the receiving |ayer, and by the
ability of the receiving |ayer to acquire and transport
several gushes of liquid as well as to store liquid

fl ow ng back fromthe handling |ayer w thout any

bl ocki ng effect.

Since this interaction was not suggested by the state
of the art and required a conpl ete reconstruction of

t he absorbent article of D1, the subject-matter of the
patent in suit was based on an inventive step.

Reasons for the Decision

1. The appeal is adm ssible.
2. Mai n request
2.1 The nost relevant state of the art is shown in D1. This

docunent di scl oses

1433.D Y A
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a multiple |ayer absorbent core suitable for use in an
absorbent article and incorporating a receiving |ayer
(formed by absorption body 7 and recess 11) that in use
i s disposed adj acent the body of the user, said
receiving |layer conprising hydrophilic fibrous
material, optionally adm xed with discrete particles of
absorbent gelling material (see colum 3, lines 57 to
64), said receiving layer having a holding zone (7),
and an acquisition zone (11) having a | ower average
density, and preferably a | ower average basis wei ght
per unit area, than said holding zone, said hol ding
zone at least partially laterally surrounding the
perimeter of said acquisition zone so as to be in
liquid communication with at least a |ateral portion of
sai d acquisition zone, wherein said absorbent core
conprises a first layer forned by said receiving | ayer
and cont ai ni ng absorbent gelling material, a liquid
handl i ng | ayer (8) positioned subjacent at |east said
acqui sition zone (11) of said first layer, said liquid
handling | ayer conprising a resilient material having
gush handling capacity to receive quantities of body
exudates, said liquid handling |ayer being noisture
insensitive (see colum 3, lines 53 to 57); and a
storage | ayer (6) positioned subjacent said liquid
handling | ayer (8), said storage |ayer conprising a
conmbi nati on of hydrophilic fibrous material and

di screte particles of absorbent gelling material (see
colum 3, lines 57 to 64 and colum 5, |lines 52 to 55).

The subject-matter of claim1 undisputedly differs from
that which is described in D1 by the foll ow ng
features:

(a) the receiving layer contains fromO0%to 8% by
wei ght of absorbent gelling material,
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(b) the liquid handling | ayer has a percentage void
vol ume greater than 80% preferably greater than
90%

The purpose of the receiving |ayer of the patent in
suit is to acquire and distribute subsequent gushes of
fluid and to prevent |iquids absorbed within the liquid
handl i ng | ayer fromrewetting the skin of the wearer
(see colum 10, lines 41 to 45 and colum 2, l|ines 37
to 41). To achieve this purpose, the contested patent
proposes anongst others a receiving |ayer being free of
absorbent gelling material or having only a | ow content
of this material (feature (a)), so that gel-blocking is
avoi ded (see colum 1, line 57 to colum 2, |ine 25)
and liquid comng in fromthe surface may be repeatedly
acquired and distributed to the other layers and liquid
fromthe liquid handling | ayer may repeatedly be
absorbed to avoid rewetting of the skin of the user.

The purpose of the liquid handling |ayer of the patent
insuit is to rapidly receive practical quantities of
liquid and transport liquid to the other layers. This
is achi eved by the high percentage void vol une
according to feature (b) (see colum 16, lines 42 to 57
and colum 18, lines 6 to 11).

Therefore, starting fromthe state of the art according
to D1 and in view of features (a) and (b), the object
of the patent in suit has to be regarded as to provide
an absorbent core which allows a rapid acquisition and
di stribution of liquids so that subsequently deposited
iquids may be absorbed and rewetting of the users skin
is avoided (see colum 1, lines 21 to 31, and colum 2,
lines 37 to 41 of the patent in suit).
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The appel lant's argunentation that features (a) and (b)
wer e i ndependent of each other and served to achieve
di fferent objects cannot be accepted by the Board.

It is true that the direct purposes of these features
are different, in particular to avoid gel-bl ocking
(feature (a)) and to provide a high gush handling
capacity (feature (b)). However, both features,

together with the remaining features of claim1,
contribute to achieve the common, nore inportant object
to rapidly absorb subsequently deposited |iquids and to
avoid rewetting.

In order to achieve this object, it is necessary that
all layers of the clainmed absorbent core are adapted to
each ot her.

Wth regard to the avoidance of rewetting, this

requi res anongst others that the liquid handling | ayer
is able to rapidly receive liquid fromthe storage

| ayer and to transport it to the receiving |ayer, and
that the receiving layer is able to receive and store
at least a portion of this liquid. Therefore,

features (a) and (b) are codependent and cannot be
regarded as independent of each other.

In view of the considerations above, the renaining
guestion to be answered is whether or not it was
obvious for the skilled person to provide features (a)
and (b) in an absorbent article according to D1 to
achi eve the object nentioned under point 2.4.

It is undisputed that each of features (a) and (b) is
separately known fromthe state of the art.

D3 describes a liquid handling layer (1) having a
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per cent age void vol une greater than 80% (see page 1

| eft hand colum, lines 39 to 41), and D4 discloses a
receiving layer (103) containing fromO0%to 8% by

wei ght of absorbent gelling nmaterial (see page 5,
lines 8 to 11).

However, D3 as well as D4 refer to an absorbent core
having only two | ayers.

The absorbent core according to D3 conprises a liquid
handling |ayer (1) and a storage |ayer (2). The purpose
of the high percentage void volune is to offer |ow
resistance to urine penetration so that it is possible
to achieve a rapid catchnment of urine and an even

di stribution over a |arge surface of the storage |ayer
(see page 1, lefthand colum, lines 15 to 22).

The absorbent core according to D4 conprises a
receiving layer (103) and a storage |ayer (104). The
pur pose of the | ow content of absorbent gelling
material in the receiving layer is to provide an
absorbent article which is especially effective and
efficient in its use of absorbent gelling materi al

wi thout interfering with the acquisition of fluid by
the receiving layer and the distribution of fluid to
t he storage | ayer.

Therefore, neither D3 nor D4 can be said to suggest an
interaction of a receiving layer with a |iquid handling
| ayer in order to achieve the object nentioned above.

Furthernore, even if the skilled person considered the
separate teachings of D3 and D4, he would not use the
suggestion of D4 in the receiving |ayer according to
D1.
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Wth respect to the ampbunt of absorbent gelling
material contained in the receiving |ayer, Dl teaches
to select such a large quantity of absorbent gelling
mat eri al that gel-blocking occurs in the receiving

| ayer when liquid is absorbed, in order to provide a
self-sealing action (see colum 5, lines 52 to 64).
Since the sealing effect is essential for the
functioning of the absorbent core according to D1 and
since a reduction of the high anmount of absorbent
gelling material would annul this effect, the skilled
person woul d not follow a suggestion to reduce the
anount of absorbent gelling material, because it is in
contradiction to the teaching of DL.

The appellant's argunent that the skilled person would
substitute the receiving | ayer according to D1 by a
receiving |layer described in D4 to avoid rewetting by
means ot her than gel - bl ocki ng, because absor bent
gelling material was relatively expensive, is not
convi nci ng.

The Board agrees that it is desirable to reduce the
anount of absorbent gelling material in an absorbent
core, because of its relative high price. However, the
skilled person would only substitute the receiving

| ayer according to D1, if the general node of its
operation is not affected by the substitution.

In the present case he would only use the teaching of
D4, if the receiving |ayer having a | ow content of
absorbent gelling material was still able to avoid
rewetting. However, D4 is silent about the avoi dance of
rewetting and only teaches to use a small anount of
absorbent gelling material to reduce the costs of an
absor bent core.
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Therefore, D4 cannot be said to suggest to reduce the
content of absorbent gelling material in the receiving
| ayer according to D1 to avoid rewetting by other means
t han gel - bl ocki ng.

2.8 Such suggestions are al so not derivable fromthe
further avail abl e docunents which were no |onger relied
upon by the appellant and which do not cone cl oser than
the prior art discussed here above.

2.9 Wth respect to the assessnents above, the Board cones
to the conclusion that the subject-mater of claiml
according to the main request cannot be derived in an
obvi ous manner fromthe available prior art and
accordingly involves an inventive step (Article 56
EPC). Caim1l together with clainms 2 to 11 according to
t he patent specification which include all features of
claim1l and the description and draw ngs of the patent
specification, therefore can be nmaintai ned unanended.

3. Auxi liary requests

As the respondent's main request is allowable, there is
no need to consider the auxiliary requests.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

1433.D
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M Patin P. Alting van Ceusau
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