BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROCPEAN PATENT

PATENTAMI'S OFFI CE DES BREVETS
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen
DECI SI ON
of 8 June 1999
Case Nunber: T 0177/97 - 3.2.1
Appl i cati on Nunber: 92907131. 4
Publ i cati on Nunber: 0574496

| PC:

Language of the proceedi ngs:

Title of invention:
A freezing nould bag

Appl i cant / Pat ent ee:
Schur Consuner Products A/'S

Opponent :
Li ndknud Pl ast A/ S

Headwor d:

Rel evant | egal
EPC Art. 108
EPC R 65(1)

provi si ons:

Keywor d:

"Adm ssibility of appeal (no,

Deci sions cited:
T 0220/ 83

Cat chword

EPA Form 3030 10. 93

B65D 30/ 24, B65D 30/ 22,
B65D 85/ 72, B65D 75/ 34,
F25C 1/ 24

EN

i nsufficient statenent of

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

grounds) "



EPA Form 3030 10. 93



9

Européisches European
Patentamt Patent Office
Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber:

Appel | ant ;
(Opponent)

T 0177/97 - 3.2.1

DECI SI ON
of the Techni cal Board of Appeal 3.2.1
of 8 June 1999

Li ndknud Plast A/'S
Pr aest evaenget 32
6600 Vej en ( DK)

Representative: Larsen, Hans Qe

Respondent :
(Proprietor

Larsen & Birkeholm A/ S
Banegaar dspl adsen 1

P. O Box 362

1570 Copenhagen V  (DK)

Schur Consuner Products A/'S
of the patent)N els Finsenvej 11
7100 Vejle (DK)

Represent ati ve: N el sen, Henrik Sten

Deci si on under appeal :

Conposition

Chai r man:
Menber s:

Cstenfel d Patentbureau A/'S
Bredgade 41

P.O Box 1183

1011 Copenhagen K  (DK)

Deci sion of the Qpposition Division of the European

Patent Office posted 16 December 1996 rejecting the
opposition filed agai nst European patent No. 0 574 496

pursuant to Article 102(2) EPC.

of the Board:

F. Qunbel
S. Crane
V. D Cerbo



-1 - T 0177/ 97

Summary of Facts and Subm ssi ons

0664. D

Eur opean patent No. 0 574 496 was granted on
28 Septenber 1994 on the basis of European patent
application No. 92 907 131. 4.

Caiml of the granted patent reads as foll ows:

"A freezing nould bag conpri sing:

two sheets (12, 14) of a foil material, said
sheets being of substantially identical geonetrica
shape and defining an outer periphery,

a peripheral joint (20) extending along the
majority of said outer periphery of said sheets, except
for a peripheral area constituting an inlet opening
(26) of said bag (10), said peripheral joint joining
sai d sheets together in substantially overl appi ng
rel ati onship and defining an inner space within the
interior of said bag (10), said i nner space
constituting at | east one nould conpartnent (24), and
preferably a plurality of nould conpartnents (24) being
i nt erconnected and bei ng defined by separate joints
(28) of said sheets,

an inlet channel defined by separate joints of
sai d sheets and extending fromsaid i nner space of said
bag to said inlet opening (26) so as to provide access
fromthe environnent to said inner space of said bag
t hrough said inlet channel,

two cl osure valve flaps (16, 18) connected to said
sheets (12,14) at said inlet opening (26) and extendi ng
fromsaid inlet opening (26) within the interior of
said bag towards said i nner space of said bag al ong
said inlet channel, said closure valve flaps (16, 18)
bei ng j oi ned together and being joined to said sheets



0664. D

- 2 - T 0177/ 97

(12,14) through said separate joints defining said
i nl et channel so as to provide two cl osure pockets
bei ng open towards said inner space of said bag,

said inlet channel conprising a first segnent and
a second segnent, said first segnment being provided
adj acent to said inlet opening (26), and said second
segnent interconnecting said first segnent and said
moul d conpartnent or nould conpartnents (24), said
first segnent tapering towards said second segnent,
said first segnent and said second segnent defining at
their transition a constriction,

said inlet channel defining a first direction
constituting the longitudinal direction of said inlet
channel, and a second direction in a plane paralle
with said two sheets perpendicular to said first
di rection, and

said closure valve flaps (16, 18) extending from
said inlet opening (26) beyond said constriction at
said transition

CHARACTERI ZED by sai d second segnent conprising a
conpartnment defined by joints adjacent to said
constriction diverging substantially along said second
direction, linked by side joints to further joints
bei ng adj acent to said nould conpartnent or nould
conpartments, said further joints converging along said
second direction to at | east one passage into the inner
space of said bag,

sai d second segnent having a maxi nrum di nensi on
al ong said second direction of a least 2 tines the
di mensi on of said constriction along said second
direction for providing a liquid or water reservoir,
fromwhich [iquid or water w thout hindering may fl ow
towards the inlet opening through said constriction
after the freezing nould bag (10) has been filled with
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liquid or water through said inlet opening (26) in a
first position, in which said inlet opening faces
upwardly, and after the freezing nould bag (10) has
been turned to a second position, in which said inlet
openi ng (26) faces downwardly, and

said constriction at said transition providing a
venturi effect for generating a pressure drop at said
constriction for closing said inlet channel at said
constriction as liquid is flowng fromsaid second
segnent towards said first segnent through said
constriction so as to generate a self-closing effect.”

Dependent clains 2 to 15 relate to preferred
enbodi nents of the bag according to claiml1.

1. The granted patent was opposed by the present
appel l ants on the grounds that its subject-matter
| acked novelty and/or inventive step with respect to
the state of the art (Article 100(a) EPC) and that the
clainmed invention was insufficiently disclosed
(Article 100(b) EPC).

As state of the art were cited in the notice of
opposition the foll ow ng docunents:

(D1) US-E-0 031 890

(D2) EP-A-0 264 407

Wth the notice of opposition were also filed as
"Encl osure D' and "Encl osure E' copi es of photographs
of two nould bags. The bag shown in Encl osure D was

stated to be configured in accordance with the
contested patent. The bag shown in Enclosure E was

0664. D Y A
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stated to be configured in accordance with docunment D2
and to have been marketed before the priority date of
the contested patent.

Wth its decision posted on 16 Decenber 1996 the
Qpposition Division rejected the opposition.

In the reasons given for the decision the Qpposition
Division dealt with the objection under Article 100(b)
EPC and stated in detail why in its opinion the
subject-matter of granted claim1l was novel wth
respect to both docunents D1 and D2 and coul d not be
derived in an obvious manner fromthe state of the art.
Starting fromdocunent D2 as cl osest state of the art
the OQpposition Division identified two distinguishing
features, corresponding to the first two sub-paragraphs
of the characterising clause of the claim concerning
the shape and size of the second segnent, see point 4.2
of the decision. There then follows an analysis of the
technical problemto be solved and the findings that
the clained solution involved an inventive step.

An appeal against this decision was filed on
14 February 1997 and the fee for appeal paid at the
same time.

Wth the notice of appeal the appellants submtted
further copies of Enclosure D and Encl osure E. Under
the heading "Prelimnary grounds of appeal” it was
stated that on the basis of these two encl osures al one
it was difficult to identify a genuine technica

di fference between "these two enbodi nents" and, in any
case, it was difficult to identify a patentable

di stinction. The appellants also stated that the
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cl ai med invention | acked novelty with respect to
docunment D2 and that the "inventive features" were
directed to non-existent drawbacks of the prior art,
Wi th the consequence that there was no inventive step.
Finally the appellants stated that the patent did not
fulfil the demands of Articles 83 and 84 EPC

They therefore requested that the patent be revoked.

A statenent of grounds of appeal was filed on 15 Apri
1997. Wth this statenent the appellants subnitted
evidence (Exhibits Fto I) that the bag shown in

Encl osure (or "Exhibit") E had been nade available to
the public by sale before the priority date of the
contested patent. They al so submtted a hand-drawn
sketch (Exhibit J) of the joints at the valve end of
the bag shown in Enclosure E. Marked on Exhibit J are
two neasurenents of 20 mmfor the width of the
constriction and 35 nm for the maxi num di nensi on of the
second segnent in the second direction. In the

par agr aph bridgi ng pages 3 and 4 of the English
translation of the statenent of grounds the features

di sti ngui shing the subject-matter of claim1 from
docunent D2, as identified in point 4.2 of the
contested decision are repeated. There then follows a
statenment, wth reference to Exhibit J, that it is the
opi nion of the appellants that these features are
substantially known, the "main difference being that

t he second segnent is 5 nmfrombeing 2 x the di nension
of the constriction". The appellants add that since the
problemto be solved has been "so entirely solved by
the known bag ... (they) are not of the opinion that
the bag described in the patent differs substantially
fromthe known bag". The grounds of appeal then
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conclude with the statenent that "The conditions of
novelty, Articles 52(1) and 54 EPC and i nventiveness,
Articles 52(1) and 56 EPC are therefore in our view not
conplied with wherefore the patent should be
invalidated in its entirety."”

In a counterstatenent to the grounds of appeal the
respondents (proprietors of the patent) argued that the
late filing of evidence concerning the alleged prior
use constituted an abuse of the procedure, that this
evi dence was in any case irrelevant to the
patentability of the clainmed subject-matter and that
the statenent of grounds of appeal was inadequate.

They therefore requested that the appeal be rejected as
i nadm ssi ble and that they be awarded all costs
incurred in connection with the appeal.

In a communi cation dated 5 March 1998 the Board
indicated, inter alia, its provisional opinion that the

appeal was i nadm ssi bl e.

In areply to this conmuni cation dated 5 February 1999
t he appel l ants observed that the clained invention was
“inplied" by joints below the constriction in Exhibit E
whi ch di verge (substantially) along the second

di rection. Accordingly the clained subject-matter did
not nmeet the requirenents of Articles 52(1) and 56 EPC
W th respect to inventive step

Reasons for the Deci sion

1

0664. D

The appeal conplies with the requirenents as to
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adm ssibility set out in Articles 106, 107, 108, first
and second sentences, and Rules 1(1) and 64 EPC. Wth
regard to the requirenment of Article 108, third
sentence, EPC that a witten statenent of grounds of
appeal be filed within four nonths after the date of
notification of the decision, it belongs to the
establ i shed case | aw of the Boards of Appeal, see for
exanpl e decision T 220/83 (QJ EPO 1986, 249), that the
grounds for appeal should specify the |egal or factua
reasons on which the case for setting aside the
decision is based. The argunents nust be clearly and
conci sely presented to enable the board and the ot her
party or parties to understand i mmedi ately why the
decision is alleged to be incorrect, and on what facts
t he appell ant bases its argunents, w thout first having
to make investigations of their own.

In the present case evidence has been filed with the
statenment of grounds of appeal in support of the

al l egation that a bag as shown in "Exhibit E' had been
made avail able to the public by prior use this bag
bei ng a devel opnent of the bag described in docunent D2
whi ch was the state of the art essentially relied upon
in the opposition proceedings. As far as the Board can
determne the formof the joints defining the inlet
channel of the bag of Exhibit E these differ sonewhat
fromthose of docunent D2 but not to any such extent
that it could be argued - and indeed the appellants do
not attenpt to do so in their statenent of grounds,
that the features identified in the contested decision
as di stinguishing the clainmed bag fromthat of docunent
D2 are known fromthe allegedly prior used bag.

Nevert hel ess, w thout indicating why the bag of
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Exhi bit E shoul d be consi dered as having joints bel ow
the constriction which diverge "substantially along the
second direction", ie transverse to the length of the
bag, which joints are linked by side joints to further
joints converging along the second direction, as
required by the first sub-paragraph of the
characterising clause of granted claim1, the

appel lants sinply state that the main difference

bet ween the clainmed bag and the allegedly prior used
bag is that the second segnent of the latter is "5 mm
frombeing 2 x the dinmension of the constriction”. From
this the appellants concl ude, again w thout further
detail ed expl anation, that the clainmed bag is not novel
and i nventive.

It is apparent fromthe above that the statenent of
grounds of appeal contains nothing which could be seen
as a substantiated challenge to the correctness of the
findings of the Opposition Division as to what

di sti ngui shed that clainmed bag fromthe cl osest state
of the art (whether that be represented by docunent D2
or Exhibit E) or as a coherent argunent that these

di stingui shing features could be derived in an obvious
manner fromthe state of the art. In view of this

i nadequacy of the statenent of grounds the appeal nust
be rejected as inadm ssible with Rule 65(1) EPC. There
is nothing in the subm ssion of the appellants dated

5 February 1999 which can |lead the Board to a different
concl usi on.

According to Article 104 EPC each party to the
proceedi ngs should normally neet its own costs.
Exceptionally, for reasons of equity, a different
apportionnment of costs incurred during taking of

evi dence or in oral proceedings may be ordered. Since
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there has been no taking of evidence or ora

proceedings in the present case it is apparent that the
request of the respondents for apportionnent of their
costs nust fail for this reason al one.

O der

For these reasons it iIs decided that:

1. The appeal is rejected as inadm ssible.

2. The request of the respondents for apportionnment of
costs is rejected.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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