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Headnot e:

1. The requirenent of Article 122(2), second sentence, EPC
that the "omtted act” nust be conpleted within the
prescribed period inplies that the conpl eted act al so
must neet the requirenents of the EPC - ie in the
present case that the statenent of grounds of appeal is
adm ssible for the purpose of Article 108, | ast
sent ence, EPC

2. Where the statenent of grounds filed with the request
for re-establishment is insufficient for the appeal to
be decl ared adm ssible, the request for re-establishnent
nmust itself be declared i nadm ssi bl e.
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Summary of facts and subm ssi ons

3080. D

Thi s deci sion concerns the appellant's request for re-
establishnment as regards the tinme limt for filing the
stat ement of grounds of appeal under Article 108 EPC,
and the adm ssibility of the appeal as a whole.

The deci sion under appeal is dated 19 Decenber 1996.
The appellant filed a notice of appeal on 11 February
1997 and paid the appeal fee on 14 February 1997.

On 19 Decenber 1997, the registrar of the Boards of
Appeal dispatched a comruni cation pursuant to

Article 108 EPC and Rule 65(1) EPC, informng the
appellant that a witten statenent setting out the
grounds of appeal against the decision of the

opposi tion division had not been filed. The appellant's
representative responded in a letter received on

14 February 1998, in which he set down the reasons why
t he grounds of appeal had not been submtted,
requesting re-establishnment and enclosing two letters,
one being a copy of the notice of appeal which had been
received by the EPO on 11 February 1997 via fax, and
the second being a statenent, entitled "Statenment of
Grounds for refuting Qpposition by YY GrbH " The fee

for re-establishnment was paid on 5 February 1998.
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The Board of Appeal issued a communicati on,

provi sionally hol ding that the request was not

al l owabl e, mainly on the grounds that there was doubt
as to whether all due care had been taken as required
by the circunmstances (Article 122(1) EPC) and that
Article 122(2), second sentence, EPC seened not to have
been net, since the statenent enclosed with the request
appeared to be a copy of the appellant's original
response to the opposition, filed in the opposition
proceedi ngs before the opposition division, but not
dealing with the issues of the decision under appeal.

The representative of the appellant expl ained that the
delay in filing the statenent of grounds was caused by
a heart condition fromwhich he had suffered for a
nunber of years, starting in 1992/93. Shortly before
filing the notice of appeal in February 1997, he had
visited his client and while there had been taken ill
Hs original intention was to have checked the
statenment of grounds before filing it. As a result of
his heart attack, however, he sent the statenent of
grounds already the next day. Having received the

noti ce of appeal back, since the address had not been
adequate, but not the statenent of grounds although
equal |y i nadequately addressed, the representative
assuned that the |latter had been received by the EPO
He had therefore been very surprised to find out,

al nost a year later through the conmunication of

19 Decenber 1997 fromthe registrar of the boards of

appeal, that this statenent was m ssing.

In response to the conmuni cation by the Board, the

appel l ant pointed out that he had taken precautions to

3080. D
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have soneone to | ook after his work in case he fel

ill. In the present case, he denied having fallen ill,
but he had had synptons of high bl ood pressure, which
was the reason why he decided to send the draft grounds
wi t hout checking them further. These grounds contai ned
several pages of responses to the opponent's
objections. Fromthemit should be realised that to
produce such a docunment took time and nore than likely

consul tation wi th other persons.

Since the representative had sent the grounds within
the specified tinme scale, had been advised by the EPO
that all the requisite papers had been filed (although
t he EPO recei pt had not specified the papers received,
as the representative had not used a standard forn),

t he EPO had ignored the grounds of appeal on file, and
the representative had sent replacenent docunents by
effective return of post, he was of the opinion that he
had fil ed adequate expl anations or reasons relating to

the situation

Reasons for the decision

1. The request for re-establishnent and the correspondi ng
fee have been submtted within the time limt
stipulated in Article 122(2) and (3) EPC. However,
Article 122(2), second sentence, EPC al so requires that
the omtted act nmust be conpleted within this tine
[imt. The Board mnust therefore exam ne whether the
omtted act, ie for the present case a statenent of

grounds of appeal, was duly filed.

3080.D Y
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The question arises whether the omtted act, in this
case the grounds for appeal, to be conpl eted under
Article 122(2) EPC not only nust be filed within the
time limt given in that Article, but also nust neet
the sane criteria for admssibility as grounds of

appeal filed in due tinme, to be sufficient in content
to serve as a proper foundation for the appeal review
In other words, if the grounds of appeal are considered
insufficient, should the request for re-establishnent
be rejected as inadm ssible?

3080.D Y
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The object of re-establishnent is to enable the
proceedi ngs to be resuned as if the omtted act had
been undertaken within the prescribed time limt. This
is the main reason for the requirenent in

Article 122(2), second sentence, EPC that the omtted
act be conmpleted. If this act - in the present case a
statenment of grounds for the appeal - is considered in
itself to be inadm ssible by virtue of the established
case |l aw of the Boards of Appeal, having regard to the
m ni mum st andards for such grounds, the proceedi ngs
cannot be resunmed as intended. A decision to allowthe
request for re-establishment in spite of such a
deficiency would have to be followed by an exam nation
of the sanme grounds, which would lead to a rejection of
t he appeal itself as inadm ssible, which seens to

i ncl ude an unnecessary step. It is therefore concl uded
that where the statenent of grounds filed with the
request for re-establishnment is insufficient for the
appeal to be declared adm ssible, the request for re-
est abl i shment nust itself be declared i nadm ssible. The
requi renent of Article 122(2), second sentence, EPC
that the "omtted act" nust be conpleted within the
prescribed period therefore inplies that the conpl eted
act nmust neet the requirenents of the EPC - ie in the
present case that the statenment of grounds of appeal is
adm ssi ble for the purposes of Article 108, | ast
sentence, EPC. If this is not the case, the substanti al
prerequisite for re-establishnment that the party in
guestion nust have shown all due care required by the
circunstances (Article 122(1) EPC) is not to be

examnm ned.

3080. D Y A
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Sufficiency of the grounds of appeal

Grounds of appeal may be declared insufficient when
they are deficient to the extent that they do not all ow
the Board or the other party to prepare the case
properly; see for exanple decisions T 220/83 (QJ EPO
1986, 249) and T 432/88 of 15 June 1989, which
establ i shed that nmere references to earlier subm ssions
or docunments do not suffice. Decision T 250/89 (QJ
1992, 355) contains an overview of pertinent case |aw.
Under this case |aw, grounds of appeal should as a rule
set out the legal and factual reasons why the decision
under appeal should be set aside. They should al so
according to decision J 22/86 (QJ EPO 1987, 280), set
out fully the reasons why the appeal should be all owed
and t he deci sion under appeal be set aside. The Board
in decision T 250/89 concluded that while it was

perm ssible to | ook for the grounds of appeal in the
notice of appeal, the latter nust still neet the sane
requirenents, as in cases where the grounds had been

submtted in a separate statenent.

In the decision under appeal, the opposition division
found EP-A-0 334 594, a prior art docunent under
Article 54(3) and (4) EPC, to be novelty-destroying
wWth regard to claim1l, whereas claimb6 |acked

i nventive step, having regard to docunent

DE- A-3 047 538. The patent was revoked on the basis of

these two main argunents.

As is already established under the case |aw of the
Boards of Appeal, the distinction between the

sufficiency of the presentation of a party's case, eg

3080. D
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what is needed for the appeal to be properly understood
as to its intent and limtation, and the strength of
that same party's case nust be upheld (see decisions
related to the sufficiency question in connection with
adm ssibility of notices of opposition, eg T 222/85,
EPO 1988, 128). Parallel to this case law, it would
seem appropriate to set the standard that grounds of
appeal filed for the purposes of Article 122(2), second
sentence, EPC should be rejected as inadm ssible if it
is clear fromthe subm ssion itself that it does not
contain anything to make it possible to understand what
is to be reviewed on appeal. G ounds of appeal

contai ning references to questions discussed before the
departnment of first instance, but which on cl oser

exam nation reveal that they are not relevant or

convi nci ng enough, could therefore, depending on the
facts of that case, be considered sufficient in this
respect. In other words, the statenent of grounds of
appeal should nmake it possible for the deciding body to
understand it w thout having recourse to other file

mat eri al than the decision under appeal.

In the present case, the subm ssions filed on

14 February 1998 with the request for re-establishnent
contain a letter consisting of five pages, dated

9 February 1998 and setting out the reasons why the
statenent of grounds was not filed on tinme, an undated
letter of two pages, which is a copy of the fax by

whi ch the notice of appeal was originally filed, and a
second undated statenent, consisting of five pages,
which is a copy of a statenent that was filed during

t he opposition proceedi ngs.

3080. D Y A
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The latter, titled "Statenment of Gounds for refuting
Qpposition by YY GrbH', contains a discussion of sone
points nade in the notice of opposition. This statenent
was originally filed by telecopy on 22 July 1996 in
response to an invitation by the opposition division to
comment on the notice of opposition.

Self-evidently, given the early stage of the opposition
proceedi ngs at which this statement was filed, the
findings of the opposition division are not discussed,
nor is there a discussion of the significance of any of
t he docunents cited by the opponent. If the Board were
to venture a conclusion, it would be that the appellant
filed the wong grounds as a response to the

regi strar's conmuni cati on of 19 Decenber 1997.

Turning now to the notice of appeal, the Board finds
that, while nentioning the finding of the opposition
division as to the novelty of claim®6, to which the
appel |l ant agrees, this subm ssion only sets out the
intention of the appellant to argue that "the Exam ners
have totally failed to appreciate the many practi cal
significances of the technical advance of the
Applicant’s invention over the various itens of prior
art". The notice does not contain any discussion of any
of the technical teachings of this prior art as

di scussed either by the opponent or the opposition

di vision, but only enunerates the docunents cited.

3080. D
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Nei t her the notice of appeal, nor the docunent
purporting to constitute the grounds of appeal thus
contai ns anything regardi ng the decision under appeal
or the issues discussed in the opposition proceedi ngs
whi ch woul d reveal any argunents of the appell ant
pertinent to this decision, nor any other

substanti ation of the appeal. The Board and the
opponent are therefore left to conjecture what the

i ssues are that are being raised by the appeal which
shoul d be reviewed by the Board. In other words, the
appeal is not substantiated as required by, for
exanpl e, decisions T 432/88 (point 3 of the reasons) or
T 222/ 85. The Board nust therefore conclude that the
"omtted act” was not conpleted in accordance with the
conditions set out in Article 122(2), second sentence,
EPC

The statenent filed wth the request for re-
establishment not being sufficient to establish an

adm ssi bl e appeal, and no other grounds of appeal
having been filed within the time limt for appeal, the
request for re-establishnment has to be rejected as

i nadm ssi bl e.

Accordi ngly, the substantive question whether all due
care was taken as required under Article 122(1) EPC

cannot be exam ned.

For these reasons it is decided that:

3080. D
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1. The request for re-establishnment is rejected as

i nadm ssi bl e.

2. The appeal is rejected as inadm ssible.

The Regi strar: The Chair man:

J. Rickerl W D. Wi}
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