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Summary of Facts and Subm ssi ons

1449.D

The appeal contests the decision of the Opposition
Di vision, dated 13 Novenber 1996, to reject the
opposi ti on agai nst European Patent No. 0 455 896. The

singl e i ndependent claimof this patent reads as

foll ows:

"1.

A gas cooking appliance conprising an automatic
ignition unit and a series of gas rings (21) with
whi ch there are associ ated respective el ectrical
ignition heads (22) and a correspondi ng nunber of
aligned taps (5), these latter containing an
operating stem (50) provided with knob (51) for
sliding and rotating it, conprising a common
ignition control menmber (12) which is hinged to
the appliance (1) on an axis parallel to the line
on which the taps lie, is disposed transversely to
said stens (50), and is coupled to each of these
|atter by lever neans (11) against which the stem
acts only when translationally nmoving in one
specific direction so that said nenber (12) is
able to rotate in response to the translation
nmovenent of any one of the stens (50) to press a
common pushbutton (16) which operates an ignition
device (17) common to all the ignition heads;
characterised in that said nenber (12) conprises a
flat elongate el enent which on one side is
provided with slots (13) which receive respective
tongues (14) for its hinging to the appliance (1)
and on the other side is provided with a nunber of
forks (11) equal to the nunber of appliance taps
(5), each individual fork (11) being nmounted on a
tap stem (50) and enbracing this latter to act on
a thrust ring (8) nmounted on the stemand axially
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fixed to this latter."

The opposition of the Appellant was fil ed agai nst the
patent in its entirety on the grounds that the subject-
matter of claim1l | acks novelty or inventive step in
view of an alleged public prior use and three patent
docunents. As evidence for the prior use the foll ow ng
docunents were submtted:

(D1) Copy of catal ogue "Neff-Hausgerate Gesant progranm
1985" ("Anl age 1")

(D2) Drawing "Anlage 2" with handwitten insertion
5.8Jst, V.12

(D3) Four drawi ngs "Anl age 3a" to Anlage "3d", the
|atter having an inprint "Schaltschiene" and
bearing the date 30 May 1985.

The Appellant offered to provide further evidence, in
the formof docunments and the testinony of w tnesses,
in support of the allegation that appliances as shown
in (Dl) to (D3) were produced and sold in the years
preceding and follow ng the year 1985 in thousands of
sanpl es. However, the contents of such docunents or the
nanes of the w tnesses were not indicated.

The three patent docunents are the foll ow ng:

(D4) DE-A-1 905 797

(D5) FRA-1 382 571

(DB) US-A-3 768 959
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The Appellant did not comrent on these docunents.

The reason given for the rejection of the opposition
was that the public prior use had not been proven and,
taking the evidence (Dl1) to (D3) as docunents, only
(D1) was prior art which, however, neither discloses,
nor renders obvious, the subject-matter of claiml.
(D4) to (D6) were not taken into consideration because
t hey had al ready been exam ned in the granting
procedure and the opponent had not nmade any conment on
their technical content.

The Appel lant (Opponent) filed the notice of appeal on
22 January 1997, the appeal fee being paid on the sane
date. The statenent of the grounds of appeal was filed
on 24 March 1997.

The Appel |l ant requested that the decision under appeal
be set aside and the patent be revoked.

In support of this request, he submtted essentially
the follow ng argunents:

The decision did not correctly appreciate the prior art
which was a public prior use, rather than a disclosure
by neans of docunents. The docunents shoul d have been
used only as an indication of the actually used

enbodi ment of the cooking appliance. A sanple of this
actual ly used enbodi ment could be presented at oral
proceedi ngs to be schedul ed, and the testinony of

wi t nesses could confirmthat this enbodi nent was built
i nto gas cooking appliances marketed and sold under the
name NEFF before the priority date of 11 May 1990.
Nevert hel ess, the technical features of this enbodi nent
are shown in (D2) and functionally correspond to the
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subject-matter of the patent. Practically, there is a
difference in that the operating rail of the prior art
is not closed, but this difference is negligible.

The Respondent (Proprietor of the patent) requested
that the appeal be di sm ssed.

H s arguments can be summari sed as foll ows:

The all eged public prior used was not proven before the
first instance, and no new evi dence can be accepted
because all the facts and argunents in support of the
opposition nust be filed within the opposition period.
Since the actually used enbodi nent is not known, no
comments can be nade thereon. The patent does not claim
t he working principle of using a common ignition
control nmenber for igniting a gas ring when opening the
respective tap. This is already known from FR- A-1 382
571 discussed in the patent as prior art. The patent is
directed to an inprovenent of this prior art so as to
arrive at a sinple and i nexpensive sol ution.

In a communi cation issued on 30 July 1999 in
preparation of oral proceedings the Board expressed the
provi sional opinion that it would appear doubtful

whet her the submtted evidence is sufficient to prove
the all eged production and marketing of the gas cooking
appl i ances shown in (D1), (D2) and (D3). The subm ssion
of additional docunments or the testinony of w tnesses
were offered by the Appellant, w thout, however,

speci fying the contents of such docunents, the nanes of
the witnesses or the subject-matter on which the

w tnesses woul d give evidence. It was nmade clear that

t he presentation of further evidence of the prior use
at the oral proceedings would not be allowed as it
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woul d be an abuse of the procedure because then the
opposition procedure up until the oral proceedi ngs
woul d beconme neani ngl ess, which would be unfair to the
Respondent. Furthernore, none of the docunents (D1),
(D2) and (D3) discloses the features according to the
characterising portion of claiml. Thus, even if they
could be shown to constitute part of the prior art, it
woul d appear questionabl e whether they can give a | ead
to the skilled person to arrive in an obvi ous manner at
the subject-matter of claiml.

In oral proceedings dated 23 May 1995 the Appel | ant

decl ared that he wi shed to present an exanple of a gas
cooki ng hob, two original draw ngs allegedly
corresponding to (D2) and (D3) and phot ographs

al l egedly showi ng the prior use. This was consi dered by
the Board to constitute new evidence whi ch was not
allowed into the proceedings at that stage, as
announced in the comrunicati on.

Reasons for the Decision

1

1449.D

The appeal is adm ssible.

Prior art

Al'l eged public prior use

According to Article 54(2) EPC the state of the art may
i ncl ude sonet hing nade avail able to the public by use
before the filing or, if a priority is validly clained,
the priority date of the European patent application
(public prior use). If an Qpposition is based on such a
public prior use, in contrast to an opposition based
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solely on docunments, it nust first be determ ned what
was actually disclosed to the public. Since the burden
of proof is with the Cpponent, who alleges the prior
use, he nust, as correctly pointed out in the appeal ed
decision, provide all the facts and evi dence necessary
to enable the Proprietor and the Opposition Division to
determ ne the date of the disclosure, the subject-
matter of the disclosure and the circunstances relating
to the disclosure. Rule 55(c) EPC stipulates that the
facts and evidence shall be submtted together with the
noti ce of opposition. Article 114(2) EPC gives the

di scretionary power to the departnments of the EPO to

di sregard facts or evidence which are not submtted in
due tine, in order to ensure that proceedi ngs can be
concluded swiftly in the interests of the parties, the
general public and the EPO, and to forestall tactical
abuse (see T 951/91, published in Q) 1995, 202). Thus,

it is the duty of the Qpponent to do his best to submt
the facts and evidence relevant to his case as early
and conpletely as possible if he wishes themto be
taken into account in the Opposition procedure.

In the present case the opposition is based on the
grounds of lack of novelty or inventive step of the
subject-matter of claiml primarily vis-a-vis an

al l eged public prior use. The Appellant (Opponent)

al | eged that gas cooking appliances as described by
(D1), (D2) and (D3) were produced and sold in the years
preceding and follow ng the year 1985 in thousands of
sanples. In order to corroborate this allegation the
filing of further docunents and the testinony of

Wi t nesses were repeatedly offered, first in the Notice
of Opposition, then in the letter of 10 June 1996 in
reply to a comuni cation of the Opposition Division,
and finally in the G ounds of Appeal. However, neither
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t he nanme of any particular wtness nor any specific
i ndi cation of what he could confirmwas provided, nor
was any particul ar docunent specified.

Thus, no evidence in addition to (D1), (D2) and (D3)

t hensel ves was avail able until, in oral proceedings
before the Board of Appeal, the Appellant attenpted to
present an exanple of an actually used gas cooki ng hob,
two additional draw ngs and photographs. This is
clearly new evidence which was presented about six
years after the date of publication of the patent, nore
than five years after filing the Notice of Opposition
and nore than three years after filing the Notice of
Appeal . No exceptional reason or excuse was presented
for such a | ate subm ssion. Hence, the Appellant did
not present his case as early and conpletely as
possi bl e but appears to have held back his cards until
the very last nonment. This |ate presentation of
addi ti onal evidence woul d take the Respondent by
surprise and woul d deny himthe opportunity to prepare
detail ed counterargunments. Thus, the adm ssion of this
addi tional evidence at this |late stage would be
contrary to a proper and fair procedure. The Board
therefore considers this | ate subm ssion of new

evi dence at the oral proceedings as a clear abuse of
the procedure and exercises the discretion conferred
upon it under Article 114(2) EPC not to admt the
addi ti onal evidence into the proceedi ngs.

As a consequence, the determ nation of what has been
di scl osed i s based on the evidence presented with the
Notice of QOpposition, i.e. (D1), (D2) and (D3).

(D1) is a copy showing part of a catal ogue of Neff-
househol d appliances, and conprises a front page with
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t he headi ng "Nef f - Hausger ate Gesant progranm 1985" and
two pages showing the frontal views of Neff gas cooking
appl i ances of various types designated "Joker", and gas
cooking platforms, acconpanied by a reference to the
basi c features such as the nunber of gas rings and the
type of ignition ("Ei nhand-Taktfunkenzindung"). No
specific features of the gas cooking appliances are
descri bed. Since catal ogues of this type are typically
produced for marketing the appliances shown therein,
(D1) can be considered as evidence for the fact that
gas cooki ng appliances of the type "Joker" were
intended to be marketed in 1985.

(D2) is a drawi ng showi ng an expl oded vi ew of parts of
a gas cooking appliances. Sonme of the parts are
nunbered but there is no explanation of these parts.
Further, there is neither a designation of the
apparatus shown nor the nane of the designer nor the
date when the draw ng was produced.

(D3) is a set of four drawings with only one draw ng
having an inprint with the designation "Schaltschiene",
t he nane of the designer and of the conpany NEFF, the
date of the drawing (30 May 1985) and an indication as
to the observance of confidentiality.

Based on this evidence it appears highly probabl e that
gas cooki ng appliances of the type "Joker" were

mar keted in the years follow ng 1985. However, the
exact dates of production and the nunber of appliances
sol d cannot be derived. Furthernore, there is no

i ndi cati on what soever, for exanple by nentioning the
name "Joker"™ on (D2) or (D3), of a connection between
(D1), (D2) and (D3), which could be taken as evi dence
for the allegation that (D2) and (D3) show an appliance
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of the type as produced and sold according to (D1).
Thus, the technical details of the marketed cooking
appl i ances remai n unknown.

2.1.4. The Board therefore concludes that the evidence (D1),
(D2) and (D3) is insufficient to prove the allegation
of the Appellant that gas cooking appliances as shown
in (Dl), (D2) and (D3) were produced and sold in the
years preceding and follow ng the year 1985 in
t housands of sanples. The prior use cannot, therefore,
be taken into consideration as prior art according to
Article 54(2) EPC

2. 2. Witten descriptions

(D4), (D5) and (D6) were cited in the Notice of
Qpposition but the Opponent never conmented on their
techni cal content. The Qpposition Division decided not
to study in detail such docunents which were already
exam ned in the granting procedure because it was of
the opinion that it was the Cpponent on whomlies the
burden of proving the truth of his allegation that the
subj ect-matter of the patent was not novel or not
inventive in view of the prior art. This opinion was
not di sputed by the Appellant and does not seemto be
in error. There is, therefore, no reason to take (D4),
(D5) and (D6) into consideration as prior art.

3. Novel ty and inventive step

3. 1. Since neither the alleged prior use nor the docunents
(D4), (D5) and (D6) are to be taken into consideration
as prior art for the reasons outlined above, there is
no prior art available for assessing whether the
subj ect-matter of the patent is novel and involves an

1449.D Y A
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inventive step. Since the opposition was based sol ely
on the grounds of |acking novelty and inventive step,

t he grounds of opposition do not prejudi ce maintenance
of the patent.

As confirmed by the Appellant in the G ounds of Appeal
(D1), (D2) and (D3) were submitted as evidence for a
prior use, rather than as witten descriptions. It is,
therefore, not necessary to exam ne whether these
docunents al one were available to the public, or the
techni cal contents thereof. This also applies to (D1)
whi ch, as part of a catal ogue intended for distribution
to clients, can be considered as having been avail abl e
to the public since 1985, i.e. sone years before the
priority date of the patent. (Dl), therefore, can in
principle also be considered as prior art in the form
of a witten description. In this case, which was al so
considered by the Qpposition Division, it follows from
t he above discussion of this docunent that all that can
be derived from (Dl), with respect to the subject-
matter of claiml of the patent, is a gas cooking
appliance with a nunber of gas rings, a nunber of

al i gned taps and sone sort of ignition device. None of
the technical details included in claim1l are

di scl osed. As a consequence, the subject-matter of
claim1 of the patent could neither be derived from

nor rendered obvious by, this docunent even if it is
considered as representing a witten description
available to the public. This is also valid for (D2)
and (D3) in the theoretical case that these docunents
were considered to be conprised in the prior art; in
fact, none of these docunents discloses the features of
hinging a flat elongate el enent to the appliance by
means of tongues received in slots of the el enent and
of providing the elongate element with forks each being
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nounted on a tap stemand enbracing this latter to act
on a thrust ring axially fixed to the stem This was
correctly discussed in sone detail in the decision
under appeal (points 12 to 15 of the decision) and not
di sputed by the Appellant. Thus, the Board sees no
reason to discuss this point any further.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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