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Summary of Facts and Subm ssi ons

2354.D

This appeal is fromthe decision of the Opposition
Division to revoke the European patent No. 0 479 846
relating to a liquid detergent conposition for |ack of
an inventive step.

Respondents 01 to 03 (Opponents 01 to 03) had sought
revocation of the patent on the grounds of insufficient
di scl osure as well as of lack of novelty and inventive
step (Articles 100(a) and (b) EPC)

During the opposition proceedings the foll ow ng
docunents were cited, inter alia, by the parties:

Document (4): EP-A-0 086 614

Docunent (5): EP-A-0 346 995.

In its decision the Qpposition Division held that the
subject-matter of claim1 of the Patent Proprietors
mai n and auxiliary requests |acked an inventive step
vis-a-vis Docunent (4).

The Appellants (Patent Proprietors) filed with the
grounds of appeal four sets of anended clai ns and
requested the mai ntenance of the patent in amended form
on the basis of the set of clains |abelled as "main
request”. The remaining three sets of anmended cl ai ns
were filed as first, second and third auxiliary
requests, respectively.
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The Appel l ants requested al so oral proceedings in case
none of the precedi ng requests were consi dered

al l owabl e by the Board. In the grounds of appeal sone
passages of

Docunment (11): EP-A-0 151 884
(cited in the patent in suit at page 2) were nentioned.

Only Respondents 02 (Opponents 2) replied to the
grounds of appeal. They too requested oral proceedings.

After the Board had summoned the parties to oral
proceedi ngs, Respondents 01 (Opponents 1) inforned the
Board with letter of 9 Cctober 2001 that they would not
att end.

On 5 Decenber 2001 Respondents 02 withdrew fromthe
proceedi ngs by fax and informed the Board that they
woul d not attend the oral proceedings either, and the
Appel lants, with a fax of the same date, abandoned the
main, first and second auxiliary requests.

Then, with a fax of 6 Decenber 2001, the Appellants

wi thdrew their request for oral proceedings and
requested that the procedure be continued in witing,
in particular for adaptation of the description to the
set of clains formng the only remai ning request (i.e.
the set of clains according to the third auxiliary
request filed with the grounds of appeal).

The Board cancell ed the oral proceedings and invited
t he Appellants to provide the announced anended

descri ption.

The Appellants filed with letter of 11 Decenber 2001
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anmended pages 2 to 5 and 7 to 10 of the description.

In reply to a communi cation fromthe Board, the

Appel lants submtted with |letter of 14 February 2002
amended set of seven clains as their only request.

It conprises only one independent claim1 which reads
as foll ows:

"1. An aqueous detergent-active structured |liquid
detergent conposition in the formof an aqueous
di spersion of lanellar droplets, conprising:
(a) a first nonionic surfactant having an HLB of 12.0
or nore;
(b) a second nonionic material at a |level of nore than
3% by wei ght selected from
(i) G-C, aliphatic al cohols;
(i) alkoxylated G-GC,, fatty acids or fatty am des
containing from 1-3 al koxy groups of 2-4 C at ons;
(iii1) nonionics of the follow ng formnul a:
RO( GyHzy0) ( CH,CH( OH) CH,0) ,H
wherein Ris an al kyl or al kenyl group having from
9 to 25 carbon atons, nis 2 to 4, xis from1lto
3, yis from1-3, the al kyl ene oxide and gl ycerol
groups are arranged in random or block formation,
preferably the nolecule is term nated with at
| east one gl ycerol group;
(iv) esters of fatty acids wi th reducing hexose or
pent ose sugars of the fornul a:
R- COO X- OR!
wherein Ris an al kyl or alkenyl group, R'is an
al kyl group having from1 to 4 carbon atons and X
i s carbohydrate noiety containing one hexose or
pent ose unit
or m xtures thereof;
the total amount of nonionic surfactant being from 10

2354.D Y A
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to 35% by wei ght;

(c) optionally an anionic surfactant material up to a

| evel of 50 weight % of the total of conponents a, b
and c;

t he conposition further containing defloccul ating

pol yners having a hydrophilic backbone and at | east one
hydr ophobi ¢ side chain."”

The remaining clains 2 to 7 of the Appellants’ request
are all dependent on claim 1.

In the grounds of appeal the Appellants discussed the
presence of an inventive step for the subject-matter of
claiml1l of the then third auxiliary request, which was
substantially the same as that of claim1l of the
present sole request. In particular, they naintained

t hat Docunent (4) would not represent the nost rel evant
state of the art since it would not disclose the sane
kind of "lanellar droplet suspension” as the patent in
suit.

They argued that the reference to Docunent (11) at

page 2 line 21 of the patent in suit would identify the
“lamel |l ar droplets” nentioned in the patent in suit as
the structures corresponding to the "spherulites" of
Docunent (11) and, therefore, that the teaching in
Docunent (11) that the "spherulite" containing systens
were different fromthe |anellar systens of Docunent
(4) would also apply to the patented "l anel | ar
dropl et s" conpositions.

The Appellants further maintained in particular that
Docunent (5) denonstrated that the presence of the
specific deflocculating polynmers would lead to stable
conpositions having a high | evel of nonionic
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surfactants.

None of the Respondents provided any conments either on
the clains according to the Appellants' only remaining
request or on the amended description.

In their letter of 18 July 1997 Respondents 02 had

al ready acknow edged the novelty of the clained

subj ect-matter, but maintained that Docunment (4) would
clearly disclose systens conprising |anellar droplets
and that it would not be justified to derive fromthe
reference to Docunent (11) at page 2 line 21 of the
patent in suit that "lanellar droplets” in the patent
in suit and "spherulites” in Docunment (11) should have
a perfectly coincident neaning.

Respondents 02 therefore concluded that the Appellants
woul d have provi ded neither convincing argunents
denonstrating that Docunent (4) does not represent the
cl osest state of the art nor experinental evidence
showi ng that the stability of the conposition of the

i nvention was superior to that of the conpositions of
Docunent (4). Since the patent in suit woul d not

di scl ose any surprising effect even for the additional
use of a defloccul ating polynmer, no technical problem
had been solved by the clained subject-matter.

The Appel lants requested that the decision under appeal
be set aside and that the patent be maintained with
claims 1 to 7 filed with letter of 14 February 2002,
page 6 of the published patent and anended pages 2 to 5
and 7 to 10 filed with letter of 11 Decenber 2001.

Respondents 01 and 03 made no request.
Respondents 02 withdrew fromthe proceedings.
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Reasons for the Decision

2.2

2354.D

Articles 54, 83, 84, 123(2) and (3) EPC

The Board is satisfied that the anended cl ai ns and
description according to the only valid request of the
Appel lants conply with the requirements of Articles 54,
83, 84, 123(2) and (3) EPC

It is not necessary to give further details in this
respect since no objections were raised in these
regards during the appeal proceedings.

| nventive step concerning the subject-matter of claiml

Claim1l of the Appellants sole request defines a liquid
det ergent conposition in the formof an aqueous

di spersion of |anellar droplets conprising at |east two
non-ionic surfactants and defl occul ati ng pol yners.

The technical problem addressed in the patent in suit
is that of providing stable fluid conpositions
containing significant |evels of nonionic surfactants
(conpare page 2, lines 57-59 of the patent
specification).

At variance with the decision of the Opposition

Di vi sion, the Appellants have maintai ned that Documnent
(4) would not disclose the nost relevant state of the
art, since it would not describe the sane kind of

"di spersions of lanmellar droplets” as the patent in
Sui t.
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2.3 In the Appellants' opinion the patent in suit would
define the lanellar droplets of the invention as
corresponding to the "spherulites"” of Docunment (11)
(see page 2, line 21 of the granted patent) and such
docunent would further clarify that these "spherulites”
are different fromthe "lanellar” conpositions of
Docunent (4) (see in Docunent (11) page 6, lines 23-24
and frompage 8, line 2 to page 9, |line 46).

The Appell ants concl uded, therefore, that in the patent
in suit the expression |anellar droplets would define
structures different fromthose di sclosed in Docunent

(4).

However, the Board observes that the cited Iine 21 at
page 2 of the patent in suit states exclusively that
the structure |abelled as "spherulite"” in Document (11)
is considered as a "lanellar droplet” in the patent in
suit.

As observed by the Respondents 02, this is not
equivalent to a statenment limting the neaning of
“lamel lar droplets” in the patent in suit exclusively
to the definition of "spherulites" given in Docunent
(11). For instance, the sentence at page 2, line 21 of
the patent in suit does not exclude that "lanellar
droplets" as used therein may al so i ndicate further
structures (such as those in the dispersions of
Docunent (4)) in addition to the "spherulites” of
Docunent (11).

Therefore, it cannot be convincingly proven on the
basis of the disclosure of Docunment (11) that there are
any differences between the "lanellar droplets" of the
patent in suit and the correspondi ng structures

di scl osed in Docunent (4).

2354.D Y A
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On the other hand, the patent in suit provides at

page 2, lines 41-44 the follow ng direct description of
what kind of structure is "generally believed" to be
present in dispersions of lanellar droplets, i.e. a
description of the structure that should be expected in
t he di spersions according to present claim1l too:

"The di spersed detergent-active structure in these
liquids is generally believed to consist of an

oni onli ke configuration conprising concentric bilayers
of detergent active nol ecules, between which is trapped
wat er (aqueous phase). These configurations of
detergent-active material are sonetines referred to as
| anel | ar droplets.”

A very simlar definition can be found in Docunent (4)
for a structure possibly present in the |lanellar

di spersions disclosed in this docunent (see in Docunent
(4) page 16, lines 22-35 and page 21, lines 1-18, in
particul ar page 21, lines 13-18: "The builder is
suspended in a system which may conprise a network of
"G' phase and/or spheroids or vesicles, which may have
an onion like structure, or outer shell, formed from
successive |layers of surfactant e.g. as "G' phase, and
whi ch may contain at | east one of the predom nantly
aqueous phases, e.g. the electrolyte solution, or nore
probably the "L1 " mcellar solution.").

Therefore, the Board concludes that "aqueous di spersion
of lanellar droplets” disclosed in the patent in suit
and those of Docunent (4) may have substantially the
same structure

In view of the above and taking into consideration that
Docunent (4) nentions the sane technical problem
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addressed in the patent in suit too (conpare page 2
lines 57-59 of the patent in suit with the disclosure
in Docunent (4) from page 40, line 18 to page 41,

line 16), the Board conmes to the conclusion that the
appeal ed deci sion has correctly identified in Docunent
(4) the docunment describing the nost rel evant state of
the art for the assessnent of inventive step.

The Appel |l ants have mai ntai ned that Docunent (5)
denonstrated that conpositions conprising the specific
defl occul ati ng polyner defined in present claim1l were
stabl e despite the high |l evel of nonionic surfactant
and, therefore, that the presently clainmed conposition
credi bly solved the technical problem addressed in the
patent in suit.

However, Docunent (5) does not provide any stability
conpari son between conpositions according to present
claim1l and those according to Docunment (4).

Therefore, in the absence of any experinental evidence
that the stability of the clained conpositions is
superior to that of the conpositions according to
Docunent (4) and in view of the fact that also the
conposi tions disclosed in Docunent (4) are explicitly
defined as "stable" or "non-sedi nenting"” (see the above
cited portions of Docunent (4)), the technical problem
addressed in the patent in suit (see above item 2.1)
nmust be considered al ready sol ved by the conpositions
di scl osed in Docunent (4).

In the opinion of Respondents 02 (see page 4 of the
latter of 18 July 1997), since no inprovenent has been
denonstrated as deriving fromthe additional presence
of the deflocculating polynmers in the patented
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conpositions vis-a-vis the conpositions of Docunent
(4), then no technical problemhas been sol ved and,
therefore, no inventive step is presented by the
subj ect-matter of present claiml.

Thi s reasoning i s however not convincing.

It is constant practice of the Boards of Appeal that,
if the specific problemdescribed in the patent in suit
has al ready been solved by the prior art, the problem
to be objectively solved by the clainmed subject-matter
is then refornulated as that of providing an
alternative solution

O course, it remains then to establish whether, having
regard to the state of the art, the clainmed subject-
matter represents an obvious or a non obvious solution
to such technical problem i.e. whether it involves an
i nventive step or not.

The Board considers, therefore, that the refornul ated
t echni cal probl em which may be objectively considered
as being solved by the presently clainmed conpositions
vis-a-vis those of Docunment (4) is that of providing
further stable dispersions of |anellar droplets of
noni oni ¢ surfactants as an alternative to the

di spersions disclosed in Docunent (4).

The presently cl ai mred suspensi ons are distingui shed
fromthose disclosed in Docunent (4) mainly in that

they conprise additionally "defloccul ati ng pol yners"”
with a specific structure.
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Accordingly, it is necessary in the present case to
determne if the skilled person would have consi dered
it obvious in view of the state of the art to solve the
probl em of providing further stable structured

di spersions of nonionic surfactants by adding to the
conpositions of Document (4) "defloccul ating pol yners”
according to the definition given in present claiml.

The mandatory presence of the "defloccul ati ng pol yners”
was not defined in the independent clains considered by
t he OQpposition division and, therefore, its rel evance
for the assessnment of inventive step was not di scussed
in the appeal ed deci sion.

Respondents 02 have not provided any argunent
denonstrating that it would have been obvious for the
skilled person to use polyners with a hydrophilic
backbone and at | east one hydrophobic side chain in
stabl e detergent conpositions in the form of aqueous
di spersion of lanellar droplets, such as those

di scl osed in Docunment (4).

The Board observes that the avail abl e Docunents

rel evant to assess inventive step (i.e. those published
before the priority date of the present application,
excl udi ng Docunent (5) which was published after this
date) do not nention explicitly or inplicitly any

pol yners having a hydrophilic backbone and at | east one
hydr ophobi ¢ side chain, i.e. polynmers according to the
definition given in present claiml for the

"defl occul ati ng pol yners".

The Board has noticed that Docunent (4) discloses at
page 30, lines 10 to 26 also a list of polyneric
"aggl oneration inhibitors" as possible conponents of
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the structured and stable surfactant dispersions.

Since "floccul ation" or "aggloneration"” of dispersed
particles are conparabl e phenonena, the Board has

i nvesti gated whet her the "defl occul ati ng pol yners”
defined in present claim1l may be considered so simlar
to the polyneric aggloneration inhibitors explicitly

di scl osed in Docunment (4) as to represent an obvi ous
alternative thereto.

In this respect the Board notes, however, that in al

t he polyner classes nentioned in Docunent (4) as

"aggl oneration inhibitors" hydrophobic and hydrophilic
groups are uniformy distributed al ong the
macr onol ecul ar structure. This is self-evident fromthe
fact that all aggloneration inhibitors disclosed in
Docunent (4) are either polymers of nononers bel ongi ng
to a single chem cal class such as pol yacryl at es,

pol ycar boxyl at es and pol yvi nyl pirrolidone, or randomy
nodi fi ed natural honmopol yners such car boxynet hyl
cel l ul ose, carboxynethyl starch and |ignosul phonate.

Mor eover, Docunent (4) does not indicate any specific
ki nd of macronol ecul ar structure (e.g. linear,

branched, |adder, crosslinked, core/shell etc.) for any
of these polyneric aggl oneration inhibitors.

On the contrary, the defloccul ating polymers defined in
present claim 1l nust have a backbone/ si de-chains
structure and are provided with a substantially

i nhonogeneous di stribution of the hydrophobic and

hydr ophi li ¢ groups al ong such macronol ecul e structure,
so that the hydrophilicity of the macronol ecul e
backbone nust be higher than that of the macronol ecul e
si de chains.
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Consi dering these substantial structural differences
and in the absence of any information as to their
bearing on the properties of the resulting

conposi tions, defloccul ating polyners having a

hydr ophi | i ¢ backbone and at | east one hydrophobic side
chain do not represent an obvious alternative to the
"aggl oneration inhibitors" nentioned in Docunment (4).

2.12 For these reasons, a skilled person would not have
tried with a reasonabl e expectation of success the
cl aimed conposition as a solution to the probl em of
providing further stable dispersions of |anellar
dropl ets of nonionic surfactants in alternative to the
di spersions disclosed in Docunent (4).

Therefore, the Board considers that the subject-matter
of claim1l1l of the only request of the Appellants

satisfies the requirenents of Article 56 EPC.

3. | nventive step concerning the subject-matter of
claims 2 to 7

Claims 2 to 7 refer to specific enbodinents of claiml
and derive their patentability fromthis claim

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2354.D Y A
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2. The case is remtted to the first instance with the
order to maintain the patent with clains 1 to 7
submtted with the letter of 14 February 2002, page 6
of the published patent and anmended pages 2 to 5 and 7
to 10 filed with letter of 11 Decenber 2001.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2354.D



