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Summary of Facts and Subm ssi ons

0889. D

On 10 Decenber 1996 the appellant (opponent 1) filed an
appeal agai nst the decision of the Opposition D vision

of 29 Cctober 1996 to reject the opposition against the
patent No. 252 041 and paid the appeal fee on the sane

day. The statenent of grounds was filed on 28 February

1997.

The Qpposition Division found that the grounds based on
Article 100(a) (lack of inventive step) and

Article 100(b) (insufficient disclosure) did not

prej udi ce the mai ntenance of the patent unanmended. The
initially raised objection of |ack of novelty was no

| onger mai ntained during the oral proceedings.

The foll ow ng docunents cited during the opposition
proceedi ngs were still discussed at the appeal stage:

D4: GB-A -2 114 895

D9: US-A-4 041 203

D10: US-A-3 949 130;

Together with the statenent of grounds, the appellant
cited the follow ng further docunent:

D11: GB-A-2 144 995.
Wth subsequent letter of 13 Decenber 1999 the

appel lant cited the follow ng docunent for the first
time:
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D12: US-A-4 397 644.

Wth letter of 10 January 2000 the respondent filed the
addi ti onal docunent:

D13: US-A-4 340 563, cited in docunent D12

| V. Wth letter of 31 July 1997 the opponent Il decl ared
that he was no |longer interested in the outcone of the
appeal .

V. Together with the summons for oral proceedings, the

Board, on 12 July 1999, issued a conmmuni cation stating
as its provisional opinion that the ground based on
Article 100(b) EPC woul d be considered by the Board
because, follow ng the decisions T 309/92 and T 931/91,
i f an Opposition D vision has exam ned on its own
notion a ground for opposition, the Board of Appeal was
enpowered to rule on it.

\Y/ Oral proceedings were held on 13 January 2000 at which
only the appellant and the respondent (patentee) were
represented. At the end of the oral proceedings the
requests of the parties were as foll ows:

The appel | ant requested that the decision under appea
be set aside and the patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed (main request) or that the decision under
appeal be set aside and that the patent be maintained
i n amended formon the basis of one of the four
auxiliary requests submtted on 13 Decenber 1999.

0889. D Y A
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Furthernore, he maintained his request to remt the
case back to the first instance for further

exam nation, if the docunent D12 was allowed into the
pr oceedi ngs.

Clains 1 of the nmain request as granted and of the four
auxiliary requests filed with letter of 13 Decenber
1999 read as follows (anmendnents over the nmain request
initalics):

Mai n request:

A di sposabl e |iqui d-absorbing article such as a diaper,
a sanitary napkin or the |ike conprising an absorption
body (1) surrounded by a casing which is liquid
perneable at least in its portion (5) facing the user
of the article, the |iquid-perneabl e body-contacting
portion (5) of the casing consists of a thin, spun-
bonded fibrous fabric |ayer conposed of a hydrophobic
material, characterized in that a simlarly constructed
hydr ophobi ¢ fibrous |ayer consisting of nelt-bonded
fibre fabric is applied between said casing portion and
the absorption body, said |latter |layer (2) having a
surface weight which is greater than that of the

af orementi oned casi ng portion.

First auxiliary request:

A di sposabl e |iqui d-absorbing article such as a diaper,
a sanitary napkin or the |ike conprising an absorption
body (1) surrounded by a casing which is liquid
perneable at least in its portion (5) facing the user
of the article, the |iquid-perneabl e body-contacting
portion (5) of the casing consists of a thin, spun-
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bonded fibrous fabric |ayer conposed of a hydrophobic
material, characterized in that a simlarly constructed
hydr ophobi ¢ fibrous |ayer consisting of nelt-bonded
fibre fabric which consists of heat-bondable fibers
being only locally heat-bonded for creating a
vol um nous insul ating |ayer having fibrous, cushion-

| i ke protuberances forned between the | ocal connecting
points is applied between said casing portion and the
absorption body, said latter layer (2) having a surface
wei ght which is greater than that of the aforenentioned
casi ng portion.

Second auxiliary request:

A di sposabl e |iqui d-absorbing article such as a diaper,
a sanitary napkin or the |ike conprising an absorption
body (1) surrounded by a casing which is liquid
perneable at least in its portion (5) facing the user
of the article, the |iquid-perneabl e body-contacting
portion (5) of the casing consists of a thin, spun-
bonded fibrous fabric |ayer conposed of a hydrophobic
material, characterized in that a simlarly constructed
hydr ophobi ¢ fibrous |ayer consisting of nelt-bonded
fibre fabric is applied between said casing portion and
the absorption body, said |atter |layer (2) having a
surface weight which is greater than that of the

af orenenti oned casing portion, and in that the casing
portion (5) made of spun-bonded fibre fabric has a

surface wei ght | ess than approx. 15g/nt.

Third auxiliary request:

A di sposabl e |iqui d-absorbing article such as a diaper,
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a sanitary napkin or the |ike conprising an absorption
body (1) surrounded by a casing which is liquid
perneable at least in its portion (5) facing the user
of the article, the |iquid-perneabl e body-contacting
portion (5) of the casing consists of a thin, spun-
bonded fi brous fabric | ayer conposed of a hydrophobic
material, characterized in that a simlarly constructed
hydr ophobi ¢ fibrous | ayer consisting of nelt-bonded
fibre fabric which consists of heat-bondable fibers
being only locally heat-bonded for creating a
vol um nous insul ating |ayer having fibrous, cushion-

| i ke protuberances forned between the | ocal connecting
points is applied between said casing portion and the
absorption body, said |atter layer (2) having a surface
wei ght which is greater than that of the aforenentioned
casing portion, and in that the casing portion (5) has
a surface weight |less than approx. 15g/nfand in that
the layer (2) made of nelt-bonded fibre fabric has a
surface weight in the order of 20-30g/nt.

Fourth auxiliary request:

A di sposabl e |iqui d-absorbing article such as a diaper,
a sanitary napkin or the |ike conprising an absorption
body (1) surrounded by a casing which is liquid
perneable at least in its portion (5) facing the user
of the article, the |iquid-perneabl e body-contacting
portion (5) of the casing consists of a thin, spun-
bonded fibrous fabric |ayer conposed of a hydrophobic
material, characterized in that a simlarly constructed
hydr ophobi ¢ fibrous |ayer consisting of nelt-bonded
fibre fabric which consists of heat-bondable fibers

being only locally heat-bonded for creating a
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vol um nous insul ating |ayer having fibrous, cushion-

| i ke protuberances forned between the | ocal connecting
points is applied between said casing portion and the
absorption body, said latter layer (2) having a surface
wei ght which is greater than that of the aforenentioned
casing portion and in that the two fibre fabric |ayers
(2, 5) of the spun-bonded and the nelt-bonded type ,
respectively are non-secured in relation to one anot her
Wi thin the body-contacting area during use of the

article.

The appel |l ant argued essentially as follows:

- Regarding Article 100(b) EPC (insufficient
di scl osure):

Article 100(b) had been exam ned by the Opposition
Division on its own notion on the basis of

Article 114(1) EPC. It should be open to revision
during the appeal proceedings.

The words: "simlarly constructed" in claiml were
not clear and therefore the invention could not be
carried out by a person skilled in the art. During
t he opposition proceedi ngs several interpretations
were given for these words. In the mnutes of the
oral proceedi ngs, page 2, second paragraph, it was
reported that such words had to be interpreted,
according to the opponents, in the sense that the
second | ayer was spun-nelt-bonded, whereas the

pat entee contended that "simlarly" nmeant that the
second | ayer was |liquid perneable, the second

| ayer being nelt-bonded, that is consisting of
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carded web of staple fibres consolidated by nmelt-
bondi ng. The deci si on under appeal, page 5, stated
further that short fibers were excluded for the
second | ayer since a spun-bonded | ayer consisted
of endless filanments and a | ayer nmade of short
fibers would not be "simlarly constructed" to a
spun-bonded | ayer. The description finally did not
give any further clues to interpret such terns.

The statenent of the patentee that "simlarly
constructed” was to be interpreted as neani ng just
"I'i qui d perneabl e" was not acceptabl e because this
was a self-evident property and therefore an
explicit statenent in this respect would be
super fl uous.

"Mel t-bonded fibers” meant that the fibers were
bonded by nelting, whereas "spun-bonded fi bers”
expressed that they were spun and then bonded.
Docunment D10, page 167, clearly distinguished
bet ween the net hods of produci ng non-woven fabrics
(i ncluding steps |ike carding and spun-bondi ng)
and the nethods of consolidating them (e.g. by
chem cal or nechanical bonding). Thus, the term
"spun-bonded” did not provide any information
about how the fibers were consolidated and the
term"nelt-bonded" did not define how the non-
woven material was deposited, but nerely how it
was consol i dat ed.

- Regarding Article 100(a) EPC

The objection of |ack of novelty was now
reiterated on the basis of the newy cited

0889. D Y A
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docunent D12.

Docunment D12 had been cited so | ate because it was
only found accidentally. It was also prinma facie
highly relevant and therefore it should be

consi dered by the Board, see "Case |aw of the
Boards of Appeal”, 3rd edition 1998 page 303, with
particul ar reference to decision T 255/93.

The case should not be remtted to the first

i nstance because the introduction of this new
docunent nerely filled a gap which had becone

evi dent by the argunentation of the Opposition
Division in the decision under appeal. In view of
the statenments in the decision under appeal, that
the only difference between docunent D4 and the

i nvention was that the body-covering |ayer of the
i nvention was a spun-bonded | ayer (page 6 of the
decision) and that it was not obvious to replace
the first layer of the article of docunent D4 by a
spun- bonded nel t-bonded | ayer as disclosed in
docunent D9 (see page 9 of the decision), it was
obvi ous that the Opposition Division would have
decided differently if it had known docunent D12.

Docunment D12 di scl osed a spun-bonded cover, see
colum 6, fromline 52, which was hydrophobic
(pol ypropyl ene), see colum 7, fromline 14.

Furthernore it disclosed a confort enhancing | ayer
14a (internediate transfer |ayer) which was al so
hydr ophobi c. Layer 14a was nanely subject to

fusi ng, whereby fusing was defined as the parti al
softening and/or nelting of a thernoplastic
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mat erial to produce bonds (colum 5, from

line 36), that is nelt-bonding, see also colum 4,
[ines 11 to 14. In colum 5, line 48, it was said
that the transfer |layer may contain

nont her nopl astic fibers. Since the material Chisso
ES cited in colum 5, |line 62 stood for a

bi component pol ypropyl ene/ - pol yet hyl ene fi ber, the
basi ¢ teaching of docunent D12 was to use a

t her nopl astic, hence hydrophobic, material for the
internmediate layer. It was clear that the
absorbent quality of the |ayer nmentioned in colum
8, fromline 63, referred only to the core |ayer
and not to the thernoplastic |layer 14a. On the

ot her hand the term "absorbent”, when referred to
the | ayer 14a, should be interpreted in the sense
that such internediate |ayer transferred the fluid
downwards, without internediately storing it.

It goes without saying that the basis wei ght of
the cover of a sanitary napkin or diaper should be
kept as | ow as possible and had never a basis

wei ght above 30g/nt, see al so docunent D4, table 3,
whi ch cited values less than 10 g/ nf and docunent
D9 which cited a value range of 2-20 g/yd2 The
feature that the basis weight of the cover was

| ower than that of the internediate | ayer was al so
derivabl e fromthe draw ngs of document D12 and
bel onged to the common general know edge. Docunent
D13, colum 9, lines 21 onwards, cited a val ue of
5 denier for the filanents of the cover, whereas
docunent D12, columm 7, line 15, cited a val ue of
3 denier, thus inplying a | ow basis weight. Since
docunent D13 concerned a general nethod of form ng
non-woven webs and it was not specifically
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directed to diapers or sanitary napkin covers but
inter alia also to carpets, see colum 1

lines 24, 25, the range for the basis weight

menti oned therein (3,4-340 g/ nf) was obviously not
applicable inits entirety to |layers for diapers

or sanitary napkins.

The subject-matter of Aaiml1l of the main request
| acked, therefore, novelty.

The subject-matter of claiml of the first
auxiliary request |acked al so novelty, see figures
of document D12, reference nunber 11, and

colum 3, lines 60 onwards.

The subject-matter of claim1l of the second and
third auxiliary requests | acked at |east an

i nventive step. The basis wei ght of the cover
shoul d obviously be as | ow as possible in order to
enhance softness and i nprove perneability. On the
ot her hand the prior art knew the values of the
basis wei ght of the cover of the invention, see
docunents D4 and D9 (10 g/ ntf and 2-20 g/yd?
respectively). The values for the internedi ate

| ayer were known al so by docunent D4, table 3 and
page 2, line 34 (8-25 g/n¥). Finally docunent D13,
cited by docunent D12, disclosed a range of basis
wei ghts whi ch conpri sed whose clainmed in the
claim Choosing the particular clainmed values for
the basis weight was the result of a norma

wor kshop activity directed to the optim zation of
t he product.

The subject-matter of claim1l of the fourth
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auxiliary request did not involve an inventive
step being | ess advantageous than the sol ution
suggested by docunment D12 and only consisting in
the elimnation of the integration points.

The respondent argued essentially as foll ows:

Regarding Article 100(b) EPC (insufficient
di scl osure)

This ground for opposition was introduced by the
opponent |1 during the opposition proceedi ngs,
wher eas opponent | and present appellant did not
raise it. The two oppositions being i ndependent,
he should not be allowed to refer to it during the
appeal proceedings either.

Since the argunents put forward by the appel |l ant
concerned nerely the clarity of the clains and not
Article 100(b) EPC, this objection was al so not
adm ssi bl e.

Since there was no comma after the words
"simlarly constructed" in claiml1, these words
only qualified the subsequent word "hydrophobic”
and did not refer to the |ayer as a whole.

From the description of the patent in suit,

colum 1, lines 43 to 50, colum 2, penultimte
line, and colum 3, line 28, as well as from
claim6 it could be clearly deduced that spun-
bonded and nelt-bonded referred to different types
of fabric. Fromcolum 3, line 3 onwards, it was
cl ear that spun-bonded fibers did not generate
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vol um nous | ayers. It was generally known that

mel t - bonded fibers were not necessarily carded,
never conprised endless fibers, but otherw se did
not have any limtation in length. Usually the
fibers were nore than 1 cmlong and in any case
had to be | onger than the distance between the
bondi ng points.

- Regarding Article 100(a) EPC

Since the objection of lack of novelty had been
W t hdrawn during the opposition proceedings, this
ground shoul d no | onger be considered.

The late filed docunment D12 should al so not be
consi dered because it was not prejudicial for the
novelty, and because its late citation w thout any
pl ausi bl e expl anati on constituted an abuse of the
procedure. Should the Board be neverthel ess
inclined to consider docunent D12, the case should
be remtted to the Opposition Division, see

deci sions of the Board of Appeal T 223/95 and

T 125/93. The introduction of this new docunent
was such that an entirely new case had to be

consi dered. The respondent had no sufficient tine
to consider all the inplications of the

i ntroduction of this new docunent.

Docunment D12 was not novelty destroying for
claim1l of the main request, since it did not

di scl ose a thernopl asti c hydrophobic transfer

| ayer. The transfer |ayer 14a of docunent D12 was
an absorbent |ayer and therefore not hydrophobic.

0889. D Y A
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Particul ar reference was made in this respect so
t he abstract of docunent D12, to colum 8,

lines 63 to 65, to colum 3, line 44, to colum 7,
lines 4 to 6, to colum 5, line 55, and to

clainms 1 and 10.

Mor eover, docunent D12 did not disclose a cover
havi ng a basis weight |ower than that of the
transfer layer. In colum 7, line 12 onwards it
was said that the transfer |ayer basis weight was
0,0129 g/cnt = 129 g/ n* Furthernore docunents D12
and D13 di scl osed a cover 10 which could have a
basi s wei ght between 3,4 to 340 g/n¥ (colum 7,

lines 13, 14; colum 6, lines 52 to 58; and
docunent D13, columm 1, lines 16 to 20).
Furthernore, in docunent D13, colum 1, |ine 16

onwards, it was said that the non-woven web coul d
be used for diaper liners and sanitary napkin

wr aps. The person skilled in the art would

t heref ore choose anong the range discl osed by
docunent D13 the middl e value for the basis weight
of the cover (that is about 170 g/ n¥), which was
hi gher than that of the internediate | ayer

(129 g/ nt). There was therefore no evidence that
the internediate | ayer 14a (corresponding to the

| ayer 2 of claim 1) had a surface weight, which
was greater than that of the cover 10
(corresponding to the casing 5). The surface

wei ght could vary greatly in non-wven materials.
For exanpl e docunent D12 (figures 2 and 3) showed
an internediate | ayer 14a having a basis wei ght of
129 g/ nt and an absorpti on body having a basis

wei ght of 580 g/ nt al though the thickness was very
simlar, see also colum 7, fromline 12, and

0889. D Y A
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lines 28 to 35 of docunent D13.

Docunent D4 referred to a cover nmade of nelt-
bonded material and not of a spun-bonded one.

The patent in suit was concerned with rewetting;
docunent D12 was concerned with nenstrual fluids.

Regardi ng the second and third auxiliary requests,
it was pointed out that the value of 15 g/nf was an
exceptionally | ow weight. The normal weight was
25-35 g/ nt. The problem sol ved by the invention was
to avoid rewetting and allow transfer of the

fluid. That problemwas not known by the prior

art. Docunments D12 and D13 gave no indication to
choose the particular conbinati on of values for

t he basis weight. Docunent D4 disclosed an
entirely different nmechani sm

Regarding the fourth auxiliary request it was

poi nted out that both documents D12 and D4

di scl osed bonded | ayers for the transfer of fluid,
wher eby the mechani sm of transfer of the fluid
relied on that bonding. The invention on the
contrary relied on the full area of the cover
sheet for the transfer of the fluid. Furthernore
the air gap between the two sheets by the

i nvention inproved the behavi our agai nst rewetting
of the article.

Reasons for the Deci sion

0889. D
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The appeal is adm ssible

Sufficiency of disclosure

The appeal ed deci si on exam ned the ground of
insufficient disclosure on its own notion on the basis
of Article 114 (1) EPC. If an Qpposition Division has
exam ned on its own notion (Article 114(1) EPC) a
ground for opposition - as it did in the present case
in respect of insufficient disclosure (Article 100(b)
EPC) - then the Board of Appeal is enpowered to rule on
this ground (see decisions T 309/92 and T 931/91).

Si nce appeal proceedings aimat a judicial decision
upon the correctness of a decision of the first
instance, it is irrelevant which opponent had raised a
particul ar objection or whether this particul ar
opponent is still party to the proceedi ngs, provided
that such objection is dealt with in the decision under
appeal .

For a ground to be subject to consideration by the
Board, it is not necessary that the argunents on which
it is based are convincing. It is sufficient that the
subm ssions are such that the case can be properly
under st ood on an objective basis (see al so decision of
the Board of Appeal T 222/85).

The ground of insufficient disclosure has therefore to
be consi dered.

The objection of insufficient disclosure has been
raised with respect to the feature "simlarly
constructed hydrophobic layer"” used in claim1. The
appel | ant argued that the termwas not clear and that
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that made the i nvention not feasible.

Since the requirenment of Article 100(b) EPC - in
contrast to Article 84 EPC - concerns the content of
the patent as a whole, an objection of insufficient

di scl osure cannot be solely based on an unclear feature
in the clains, but nust be assessed by taking account
of the whol e disclosure.

However, already the wording of the claimgives here an
i ndi cation of the neaning of the word "simlarly". In
fact, there being no conma after "simlarly
constructed”, the expression nerely refers to the
subsequent word "hydrophobi c" and not to "fibrous

| ayer” followi ng thereafter and qualifies the function
"hydr ophobi ¢c" of the second | ayer as being nore "liquid
pernmeabl e” than the first layer. "Simlarly"” on the

ot her hand does not refer to the structure and to the
producti on nethod of the layer. This interpretation is
confirmed by the description of the patent in suit,
colum 1, lines 43 to 50; colum 2, penultimte |ine;
colum 3, line 28, and by claim6. Fromthese passages
It becones evident that the patent clearly

di sti ngui shes between the spun bonded | ayer and the
melt bonded one, confirm ng thereby that the word
"simlarly" on the claimis not intended as referring
to the structure and to the production nethod of the

| ayer.

Consequently the term"simlarly constructed” in the
claimis sufficiently clear to allow the person skilled

in the art to carry out the invention.

Accordingly the objection based on Article 100 (b) EPC
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is not well founded.

3. Anmendnent s

- claiml1 of the first auxiliary request contains
the additional feature:

"(latter layer 2) which consists of heat-bondabl e
fibers being only locally heat-bonded for creating
a vol um nous insul ating |ayer having fibrous,

cushi on-1i ke protuberances fornmed between the

| ocal connecting points”

The feature is disclosed at colum 2 line 59 to
colum 3, line 6 of the patent in suit.

- Claim1l of the second, third and fourth auxiliary
requests contain the additional features of the

granted clains 2, 3 and 6 respectively.

The requirements of Article 123 EPC are therefore
met .

4. Late filed docunents and connected procedural issues
4.1 Docunent (Dl11) has been filed by the appell ant together
with the statement of grounds as a direct reaction to
t he appeal ed decision. Therefore it is to be
consi der ed.

4.2 Docunent D12 and D13

Docunent D12 has been submtted by the appellant with
letter of 13 Decenber 1999. Docunent D13, cited in the

0889. D Y A
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descri ption of docunment D12, has been submtted by the
respondent with letter of 10 January 2000.

According to the decisions of the Enlarged Board of
Appeal G 9/91 and G 10/91, the principle of ex officio
exam nation (Article 114(1) EPC) should be applied
restrictively in appeal proceedi ngs. That neans t hat
new facts, evidence or argunents which go beyond those
presented in the notice of opposition pursuant

Rul e 55(c) EPC should be only very exceptionally
admtted into the proceedings if they are prinma facie
highly relevant in the sense to be highly likely to
prejudi ce the mai ntenance of the patent. Al so the fact
that the patentee objects to the adm ssibility and the
degree of procedural conplication should be taken into
consi deration (Case Law of the Boards of Appeal, 3rd
edi tion, 1998, page 303).

In the present case, D12 is highly relevant, being
novelty destroying for claim1l of the main request. On
t he ot her hand, the adm ssion of this docunment didn't
cause serious procedural conplications, in that there
was enough tinme left for the respondent to nake a

t horough eval uati on, which was actually put forward in
his letter of 10 January 2000 so that it could be taken
into account in the discussions at the ora

proceedi ngs. For that reason, the late introduction of
t hat docunent did not cause an undue burden on the
respondent, which could have been in conflict with his
procedural rights.

Accordi ngly docunent D12 and the rel ated docunent D13
have been considered by the Board.
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As a rule, a case should be remtted to the first

i nstance, if a new docunent is so relevant that it has
consi derabl e influence on the decision to be taken. A
remttal is, however, not appropriate if the Board is
abl e to deduct fromthe reasoning of the decision under
appeal how the Qpposition Division wuld have deci ded
had it known the late filed docunent (see decision

T 557/ 84).

In the present case the decision under appeal, page 6,
states that the subject-matter of claiml1l of the main
subm ssion differed fromthe article of docunent D4
only in that the body-covering |ayer of the invention
was made from a spun-bonded | ayer. Further on page 8,

| ast paragraph, it is stated that the problem of the
invention starting fromthe teaching of docunent D4 was
only solved by a spun-bonded cover |ayer. The |ate
filed docunent D12 discl oses a spun-bonded cover | ayer,
see colum 6, line 52 onwards. Consequently, the
Qpposition Division would have revoked the patent had
it known docunent D12. Cbviously, a remttal to the
first instance, when it is clear which position wll be
taken on the relevant issue, would be a purely
formalistic exercise not serving any purpose nor being
in the interest of the parties in the proceedi ngs.

Novelty is not a fresh ground for opposition having
been i ntroduced in the proceedi ngs according to

Rul e 55(c) EPC. The fact that this ground has not been
mai nt ai ned during the opposition procedure because at
that tinme it was established that no adequate docunents
were avail able to support that ground, is irrel evant,
see Case Law of the Boards of Appeal, 3rd edition, 1988
page 474.
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Novel ty and inventive step

Docunent D12 di scl oses a di sposabl e |iquid-absorbing
article such as a sanitary napkin (colum, lines 6 to
8) conprising an absorption body 15 surrounded by a
casing which is liquid perneable at least inits
portion facing the user of the article, the |iquid-
per neabl e body-contacting portion 10 of the casing
consists of a thin, spun-bonded fibrous fabric |ayer
conposed of a thernoplastic and therefore hydrophobic
material (colum 6, lines 12 to 16, and lines 52 to 54)
whereby a simlarly constructed hydrophobic fibrous

| ayer consisting of nelt-bonded (colum 5, lines 36 to
54) fibre fabric 14a is applied between said casing
portion 10 and the absorption body 15. Its intended
function inplies further that said | ayer 14a has a
surface weight which is greater than that of the

af orenenti oned casing portion 10.

Accordingly the subject-matter of claim1l of the main
request is not novel.

The argunent of the respondent that the |ayer 14a of
docunent D12 was absorbent is irrel evant because
claim1l of the main request does not claimneither an
absor bent nor a non-absorbent |ayer 14a.

The | ayer 14a according to docunent D12 consists of a

thernoplastic material, which inplies its hydrophobic

properties, since no special neasures are disclosed to
change these intrinsic properties.

The argunent of the respondent that docunment D12
together with docunent D13 discloses a very w de range
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of basis weights for the cover, nobst of them not
fulfilling the conditions of the claim can not be
fol | owned because docunent D13 does not specifically
refer to covers of sanitary napkins, but also, for
exanple, to carpets, see colum 1, lines 24, 25.

Claim1 of the first auxiliary request contains the
additional feature that the heat-bonding is only |oca
and that it creates cushion-1ike protuberances. This
feature is already known by docunent D12, see in
particular figures 2 to 4 and colum 5, fromline 7
(integration sites 11 created by fusing).

Accordingly claiml of the first auxiliary request is
al so not novel .

The additional features concerning the value of the
basi s wei ght of the cover and of the internediate | ayer
contained in claim1 of the second and third auxiliary
request (15 g/ nf and 20-30 g/ nf respectively) may have
been found by a normal workshop activity directed to
optim ze anti-rewetting and do not involve an inventive
step. The val ues given therein are furthernore conmon
in the field, see for exanple for the cover: 5-15 g/nt,
page 2, line 31 and for the second |ayer: 8-25 g/nf,
page 2, lines 34 to 35 of docunent D4. Contrary to the
statenment of the respondent, the problens to be sol ved
by the invention and by the garnent of docunent D12 are
simlar. The invention has the purpose of preventing
rewetting. Rewetting neans that the |iquid which has
been absorbed by the core layers for sonme reasons
resurfaces on the cover. Docunent D12 is directed inter
alia to attain a rapid transfer of liquids fromthe
cover into the absorbent matrix, see colum 3, from
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line 5. It is clear that solving the probl em of
docunent D12 inproves also the anti-rewetting qualities
of the garnent.

Accordingly, the subject-matter of claim1l of the
second and third auxiliary requests does not involve an
i nventive step

The additional feature of claim1l of the fourth
auxiliary request that the cover and the internedi ate

| ayer are not secured in relation to one another within
t he body-contacting area during use of the article is
nei t her disclosed nor hinted at by docunment D12 nor by
ot her docunents of the available prior art. The purpose
of the invention over docunent D12 is to avoid
stiffness and irritating frictional contact with the
skin of the user but still prevent rewetting. The
stiffness is caused in the garnent according to
docunment D12 by the integration of the second conponent
with the cover by local bonding (colum 3, lines 11 to
12; lines 57 to 63; colum 4, lines 11 to 24).

The presence of cushion-1like protuberances on the
surface of the internediate | ayer due to | ocal binding
are such that the prevention of rewetting is inproved,
whereas the absence of bondi ng between the cover and
the internmedi ate | ayer still assures a high |evel of
confort. This conbination of features goes against the
teachi ng of docunent D12 for which the presence of
bondi ng between the cover and the internediate |layer is
essenti al .

Contrary to the statenent of the appellant, it is not
sufficient to state that the teaching of using two
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i ndependent |ayers is conmon know edge in the field, in
order to successfully challenge the inventiveness of
the claim it would have been necessary to prove that
this know edge woul d | ead the skilled person in the
field to nodify the teaching of docunent D12 in the
sense of the invention.

Accordingly the subject-matter of claim1l of the fourth
auxi liary request involves an inventive step.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside

2. The case is remtted to the first instance with the
order to maintain the patent in amended formon the
basis of clains 1 to 5 according to the fourth

auxiliary request submtted with letter of 13 Decenber
1999 and description and figures as granted.

The Regi strar: The Chai r man:

V. Conmar e W D. Wi ld
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