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Summary of Facts and Subm ssi ons

0661. D

The European patent No. 320 496 results from European
pat ent application No. 89 101 861.6 filed as a

di vi sional application of the earlier European patent
application No. 86 200 063.5 which clains the priority
date of 16 January 1985 and was published under the
nunber EP-A-188 303 (hereinafter parent application).

Two oppositions, each based upon Article 100(a) EPC,
were filed against this European patent. By its

i nterlocutory decision dispatched on 7 Cctober 1996 the
opposition division maintained the patent in an anended
versi on based upon Caim1 filed during the ora
proceedi ngs of 11 June 1996 (hereinafter Claim1l as

mai nt ai ned) .

On 18 Novenber 1996 opponent | (hereinafter appellant)

| odged an appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 22 January
1997.

Oral proceedings were held on 28 January 1999. During
the oral proceedings the respondent (proprietor of the
patent) filed an anended Claim1l (hereinafter the
present Caim1l) reading as foll ows:

"1l. Device for automatically m |l king ani mals,
conprising a mlking parlour, which is bounded on at

| east two sides by guide neans (2), between which guide
means (2) the animal can be positioned, the device
further conprising neans for positioning and attaching
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a mlking cluster to the udder of the ani mal
characterized in that the device further conprises
detecti on neans which are suitable for determning the
position of the posterior of the animal in both the

| ongitudinal and lateral direction relative to the

m | ki ng parlour, the detection means conprising two
nmechani cal sensors (8, 9), which are constantly brought
into contact with the animal body at |east during the
phase of the m | king process in which the m|lKking
cluster has to be attached to the udder in order to
determ ne the position of said posterior of the aninmal,
a conmputer (12) is provided to which conputer (12)
first data indicating the position of said posterior of
the animal relative to the mlking parlour are supplied
by the detection neans, the device further conprising
an animal identification systemwhich supplies second
data to the conputer (12), the said second data
indicate the identity of the animal present in the

m | king parlour, which furthernore third data

i ndi cating the position of the udder of the ani nmal
relative to the position of said posterior of the
animal are stored in the conputer (12) and the conputer
(12) controls the neans for positioning and attachi ng
the mlking cluster, in response to the first, second
and third data."

On the subject of the admssibility of the anendnents,

t he appellant asserted that the present Caim1l was the
result of amendnments which were such as to extend the
protection with respect to that of Caim1l as granted
and of Claiml as maintained. In this respect, the
appel | ant argued that the present Caim1l did not
specify two features which were specified in daim1l as
granted, one of these features being specified also in
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Claim1 as nmintai ned.

The appel |l ant al so argued that the subject-nmatter of
the present Caim1l did not involve an inventive step
Wi th respect to the conbination of the contents of the
article of V. PARENTI CASTELLI and G VASSURA
Contributo allo studio dei problem relativi alla

aut omazi one dell e operazioni di nungitura, in Il Latte,
Vol . I X, Marzo 1984, pages 206 to 218 (docunment D5),
for which an English translation (D 5) had been filed,
and of the article "Gascoi gne probeert Nederl andse

nel kaut omaat" in "Boerderij" of 5 Decenber 1984
(docunent D20), for which an English translation (D 20)
of relevant parts was submtted during the ora

pr oceedi ngs.

On the subject of inventive step, the appellant also
referred to US-A-4 010 714 (D8) and EP-A-91 892 (D),
to the article "R nke Cenema en Roel of Geert M ddel van
de Praktijkschool..." in "Fries Landbouwbl ad",

30 Novenber 1984, front page and page 2249

(docunent D11) and to the article by Carel de Vries
"Ing. WRossing: De nel krobot kont eraan" in
Boerderij/Veehouderij, 69 (1984), pages 18 to 20, 22
(docunment D10), for which English translations (D 11
and D 10) had been fil ed.

The respondent contested the argunents of the
appel | ant .

The appel | ant requested that the inpugned decision be
set aside and that the patent be revoked.
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The respondent requested that the inpugned decision be
set aside and that the patent be maintained on the
basis of the follow ng docunents:

d ai ns: 1 as filed during the oral proceedings,

2 to 5 as granted.

Descri ption: page 1 filed with |letter dated 6 January
1999, colums 2 to 4 as filed during the
oral proceedings, colums 5 and 6 and
lines 1 to 13 of colum 7 as granted.

Dr awi ngs: Figures 1 to 3 as granted.

Reasons for the Deci sion

1

0661. D

The appeal is adm ssible.

Adm ssibility of the anmendnents

The present Caiml differs fromCaim1l as granted in
t hat

(a) the expression "detection neans for determ ning
the position of the animal or the position of
specific parts of the animal relative to the
m | ki ng parlour"” has been replaced by the
expression "detection neans ... for determ ning
the position of the posterior of the animal in
both the longitudinal and lateral direction

relative to the m|lking parlour”;
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(b) the expressions "neans for attaching a m|lKking
cluster to the udder of the animal" and "neans for
positioning the mlking cluster" have been
replaced by the expression "neans for positioning
and attaching a mlking cluster to the udder of
t he animal ";

(c) the expression "the detection neans conprises
mechani cal sensors" has been replaced by the
expression "the detection nmeans conprising two

mechani cal sensors"

(d) the expression "in order to determ ne the position
of said posterior of the animal" has been added to
the feature that the "nechanical sensors ... are
constantly brought into contact with the aninma

(e) the expression "[in the conputer] data supplied by
an aninmal identification systemindicating the
position of specific parts of the aninmal relative
to the neasuring point of the nmechanical sensors
is stored" has been replaced by the expression
"[to the conputer] first data indicating the
position of said posterior of the aninmal relative
to the mlking parlour are supplied by the
detecti on nmeans, the device further conprising an
animal identification system which supplies second
data to the conputer, the said second data
indicate the identity of the animal present in
m | king parlour, while furthernore third data
i ndicating the position of the udder of the anim

relative to the position of said posterior of the

0661. D Y A
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aninmal are stored in the conputer”;

(f) the feature that "[the] conputer controls the
means for positioning the mlking cluster” has
been replaced by the feature that "the conputer
controls the neans for positioning and attaching
the mlking cluster in response to the first,

second and third data".

The board is satisfied that these anendnents have a
basis in the original application as fil ed.

During the oral proceedings neither the appellant nor
the other party (opponent 1) objected to the present
Caiml with respect to Article 123(2) EPC

The present Caim1 was however objected to under
Article 123(3) EPC by the appellant only with respect
to the anendnent according to itens (e) and (f).

In particular, the appellant asserted that the present
Caim1, due to the anendnents according to itens (e)
and (f), does not specify the features that

(e') "data indicating the position of specific parts of
the animal are supplied by an anim

identification systent

(f') "the conmputer control includes the attachnment of

the mlking cluster”.
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In this respect, the appellant argued that the scope of

protection of the present Caim1 had been extended

With respect to that of Caim1l as granted because

features (e') and (f') were included in Claim1l as

gr ant ed.

The board cannot accept this argunent for the follow ng

reasons:

(i)

According to Claim1l as granted the device
conprises "detection neans for determ ning the
position of the animal or the position of
specific parts of the animal relative to the

m | king parlour"” (see colum 10, lines 15 to 19;
enphasi s added) and "the detection neans

conpri ses nechani cal sensors" (see colum 10,
lines 9 and 10). Mbreover, "a conputer is
provided in which data supplied by an ani nal
identification systemindicating the position of
specific parts of the animal relative to the
nmeasuri ng point of the nmechanical sensor is
stored" (see colum 10, lines 4 to 7; enphasis
added). Thus, Caim1l as granted lacks clarity
with respect to the | ocation of the udder in so
far as the expressions "position of specific
parts of the animal" and "neasuring point of the
mechani cal sensor"” are used with different

meani ngs wi thout referring at all to the

| ocation of the udder relative to these specific
parts of the animal or to neasuring point of the
mechani cal sensor. Moreover, the functional

rel ati onship between the 'conputer’', the '"anim
identification system and the 'detection neans
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cannot be clearly understood fromthe wordi ng of
Claim1 as granted.

It is clear fromthe description of the patent
that the "aninmal identification systeni
conprises 'identification nmeans' carried by the
animal and a 'sensor' which picks up the signa
fromthe identification neans, the sensor being
connected to the conputer (see the passage in
colum 5, lines 27 to 35, corresponding to the
par agraph bridging page 6 and 7 of the

di visional application as filed and to the
passage on page 12, lines 3 to 10 of the parent
application as filed).

It is also clear fromthe description of the
patent as granted that "the position of the
mechani cal sensors ... [constitutes] an
informati on on the basis of which the position
of the animal can be determ ned" and that "by
measuring the position of the animal's posterior
sufficient informati on can be obtained to
determ ne, depending on the animal (that is to
say, using the data of the relevant ani nmal
stored in the conputer), the position of the
udder" (see the passages in colum 2, |lines 15
to 20 and 43 to 49). Furthernore, it is clear
fromthe description of the patent that the
mechani cal sensors are provided for determ ning
the position of the posterior of the animal in
both the longitudinal and |lateral direction,
that data indicating the position of the
posterior (i.e. of specific parts) of the anim

as neasured by the nechani cal sensors are
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supplied to the conputer, that data indicating
the identity of the animal present in mlKking
parl our are supplied fromthe ani ma
identification systemto the conputer (see the
passages fromcolum 4, line 50 to colum 5,
line 35) and that data indicating the position
of the udder of the animal relative to the
posterior of the animal are already stored and
present in the conputer (see the passage in
colum 2, lines 43 to 49).

Therefore, there is an inconsistency between
Claiml (as granted) and the description of the
patent as granted concerning the relationship
between the data indicating the position of the
parts of the aninmal as detected by the
mechani cal sensors, the data supplied by the
animal identification systemand the data

al ready stored in the conputer. This
inconsistency clearly relates to feature (e')
referred to by the appellant.

Claim1l as granted refers in the pre-
characterising portion to "neans for attaching a
m |l king cluster to the udder of the animal" and
in the characterising portion to a conputer
"which ... controls the neans for positioning
the mlking cluster"” (see colum 10, lines 7 to
9, 20 and 21; enphasis added). Thus, Caim1l as
granted lacks clarity with respect to the

rel ati onshi p between the "nmeans for attaching

and the "neans for positioning ... I n

other words, it is not clear fromthe wordi ng of
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Claim1l as granted whether the expressions
"means for attaching ..." and the "neans for

positioning ..." define the sane entity or two

different entities.

However, it is clear fromthe description of the
enbodi nent according to Figures 1 to 3 (see
particularly the passages on colum 5, lines 48
to 56 of patent as granted, corresponding to the
passages on page 12, lines 22 to 29 of the
parent application as filed) that the mlKking
cluster is associated with a nmechani sm al | owi ng
the mlking cluster not only to be adjusted to
any desired position in a horizontal plane (in
order to position the mlking cluster under the
udder) but also to be adjusted in the vertical
direction (in order to attach the mking
cluster to the udder). In other words, it is
clear fromthe description of the patent that
the mlking cluster is associated with a single
technical entity allowing not only the
positioning of the mlking cluster but also its
attachnment to the udder of the animal. Thus,
there is also an inconsistency between the
description of the patent as granted and Claim1l
as granted, in so far as the wording of aiml
permts the expressions "neans for attaching

." and the "means for positioning ..." to be
interpreted as defining two different entities.
Thi s i nconsi stency concerns feature (f')
referred to by the appellant.

Furthernore, according to Caiml1l as granted
"[the] computer controls the nmeans for
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positioning the mlking cluster"”, while
according to the present Claim"the conputer
controls the neans for positioning and attaching
the mlking cluster”. Thus, the anmendnent
according to item (f) formally results in the
amended feature being limted in scope with
respect to the unanended feature.

(1ii) Having regard to the comments above, the
anmendnents according to itens (e) and (f) result
inthe elimnation not only of a lack of clarity
in daiml as granted but al so of
i nconsi stenci es between this claimand the
descri ption.

These anmendnents - in so far they renove

I nconsi stenci es between the clains and the description
of the patent as granted - cannot contravene

Article 123(3) EPC because the anended features have
the sane neani ng as the unanmended features when
correctly interpreted in the light of the description
(Article 69 EPC), cf. T 271/84, QJ EPO 1987, 405 (see
particularly section 2) and T 371/88, QJ EPO 1992, 157
(see particularly sections 2.3 to 2.5).

The anmendnments to the description and draw ngs consi st
in the excision fromthe patent as granted of the
figures and the passages of the description which
relate to enbodi nents which are no | onger covered by
the present Claim1l. Mreover, the reference to
docunent D8 has been introduced into the introductory
part of the description.

The anmendnents do not contravene the requirenents of
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Article 123 EPC and do not give rise to objections
under Article 84 EPC.

The appel |l ant al so pointed out that feature (e') was
specified in the maiintained CCaiml. In this respect

t he appellant argued that the anendnent according to
item (e) had to be considered as being i nadm ssi bl e
because it resulted in an extension of the scope of the
present Claiml with respect to that of Caim1l as

mai nt ai ned.

The board cannot accept this argunent for the foll ow ng

reasons.

Havi ng regard to the comments in section 2.2.1 above,
t he anmendnent according to item(e) results in the

el imnation of an inconsistency between Claim1l as
granted and the description of the patent which

I nconsi stency al so concerns the maintained daim1l.
Therefore, the scope of the present Claiml is not
extended with respect to that of either Claim1l as
granted or Claim1 as nmintai ned.

According to the decisions G 9/92 and G 4/93, Q) EPO
1994, 875 (see particularly section 16), when the
opponent is the sole appellant against a decision of
t he opposition division maintaining the patent in
amended form the respondent (i.e. the patentee) is
primarily restricted to defending the patent as

mai nt ai ned and anendnents could be rejected by the
board as inadm ssible if they were to be neither
appropri ate nor necessary.

In the present case, the anendnent according to item
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(e) has to be considered as being appropriate and
necessary in so far as it, firstly, elimnates an

I nconsi stency between the maintained Caim1l and the
description and, secondly, does not extend the

prot ection.

The prior art

Docunent D8 di scloses (see Figures 1 or 5 and 6) a
device for automatically m | king aninmals conprising a
m | king parlour 1 or 101, bounded on at |east two sides
by gui de neans 1b or 101c, between which the aninmal can
be positioned; the device al so conprising restraining
nmeans for setting the position of specific parts of the
animal (e.g. the | ower abdonen and the hip back or the
shoul ders and hi pbones) relative to the m|king parlour
and neans for positioning and attaching a m |l king
cluster to the udder of the aninmal; the restraining
means conpri sing nmechani cal support nenbers 3b/3c or
103a/ 103f which are brought into and held in contact
with the animal body at |east during the phase of the
m | king process in which the mlking cluster has to be
attached to the udder.

Moreover, it can be understood from a passage in
colum 7 (lines 12 to 17), which relates to the

enbodi nent according to Figure 5, that an ani mal
identification systemis provided which supplies data
indicating the identity of the animal present in a

m |l king parlour to a control device, that data

i ndi cating the position of the teats of the ani nmal
relative to the position of said specific parts of the
animal are stored in the control device and that the
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control device controls the neans for positioning and
attaching the mlking cluster in order to set the teat
cups 114 in prearranged positions determ ned accordi ng
to the teat positions of the aninal.

Docunent D5 concerns the presentation of the results of
a research work on the automation of the m|lking
oper ati ons.

In this docunent, the authors present their "proposed
sol ution" and describe a "prototype for prelimnary
tests”.

The operations according to the "proposed sol ution”
consists of three phases. Firstly, the position of the
animal with respect to a fixed reference systemin the
stall has to be determ ned; secondly, the teat cups
have to be carried to the vicinity of the teats; and,
thirdly, the teats of the aninmal have to be captured
(see translation D5, page 7). It can be understood
that the determ nation of the position of the animal is
made by using a yoke delicately attached on the back of
the animal. In other words, this docunent suggests the
use of a detection neans for determ ning the position
of a specific part of the animal relative to the stall,
the detection nmeans conprising a nechani cal sensor
(i.e. the yoke), which can be brought into contact with
the animal's body in order to determ ne the position of
said specific reference part. It is also suggested to
determine the position of the udder of the ani nal
relative to the position of said specific reference
parts of the animal on the basis of bionetric
measurenents to be carried out on aninmals of the sane
breed (and size). In order to performthe above
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nmentioned operations, it is suggested to use a
mechani cal device having at | east three degrees of
freedom No information concerning the |ink between the
yoke and the m |l king cluster can be derived fromthis
docunent .

The "prototype" described in docunent D5 conprises for
each teat of the udder a conventional teat cup provided
with a flexible retractable elenent in the formof a
centering cone and is associated with a pneumatic
actuation system

Docunent D4 di scloses a device for autonmatically

m | king animals, in which device data indicating the
identity of the animal present in mlking parlour are
supplied froman aninmal identification systemto a

conput er .

Docunent D10 gives the information that the aninmal to
be m | ked can be automatically identified, the position
of one teat can be detected, and that data concerning
the position of the other teats relative to said one
teat can be inputted into the nenory of a conputer

Docunent D20 relates to a m | king machi ne devel oped by
Cenema and M ddel which nmachi ne, according to the
appel lant, is "nore conpletely disclosed in D1

[ WO A-85/02973]", cf. the statenent setting out the
grounds of appeal (page 9).

Cenema and M ddel are designated as inventors in
docunment WO A-85/02973 (D1), which was published on

18 July 1985, after the priority date (16 January 1985)
of the present patent. Docunent Dl relates to a device
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for automatically mlking animals, conprising a m|lKking
parlour 1 bounded on at |east two sides by guide neans
bet ween whi ch the ani mal can be positioned; the device
al so conprising horizontally novabl e neans 4 for giving
a reference position of the posterior (i.e. the

tail bone) of the animal relative to the mlKking parlour
and nmeans 22 for attaching a mlking cluster to the
udder of the animal, the horizontally novabl e neans
conprising a nechani cal pusher 9 which is brought into
contact with the animal body at |east during the phase
of the mlking process in which the mlking cluster has
to be attached to the udder; the device further
conprising a conputer and an ani mal identification
system whi ch supplies data to the conputer, said data
indicating the identity of the animl present in

m | ki ng parlour; data indicating the position of the
teats of the udder of the animal relative to the
position of said specific reference parts of the ani nal
being stored in the conputer, whereby the conputer
controls the neans for attaching the mlking cluster in
response to the data indicating the position of the
udder of the animal relative to the position of the
posterior of the animal identified to be present in the
m | ki ng parl our.

Docunent D11 also relates to the m | king nachine

devel oped by Cenema and M ddel. On the second sheet
(i.e. page 2249) of docunent D11 on the centra
picture, it is indicated that this machine is provided
Wi th a conputer "which has stored the teat arrangenent
of the cowin its nenory and controls the m |l king
cluster" (see translation D 11, page 4).

Novel ty
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The subject-matter of Aaiml is novel (Article 54
EPC). Novelty was not disputed.

I nventive step

During the oral proceedings as well as during the
witten phase of the proceedi ngs, the appellant argued
that the subject-matter of the present Caim1l did not

i nvol ve an inventive step by considering docunent D5 as
being the primary source of information (i.e. the

cl osest prior art) fromwhich a skilled person would
start in order to develop a new m | king system In this
respect, the argunents of the appellant can be

summari zed as foll ows:

Docunent D5 not only describes the results of a
research work on the automation of the m |l Kking
operations but al so suggests future devel opnents for an
automatic m |l king system

In particular, docunent D5 explicitly suggests "to
determ ne the position of reference parts of an ani nmal
by nechani cal sensing, to conbine data of the
mechani cal sensing and stored data of the udder
position in relation to the reference parts, and to
attach a mlking cluster onto the udder by neans of the
conbi ned data".

Therefore, the skilled person readi ng docunent D5 woul d
understand that a m | king systemis suggested which
makes use of a conputer and has the requirenents of

- means for collecting data fromthe nechanica
sensi ng,



- 18 - T 1011/ 96

- means for storing udder position data,

- means for conbining the data of the sensing and
the stored udder position data,

- nmeans for positioning and attaching a mlKking
cluster, and

- means for controlling the positioning and
attaching neans in response to the conbi ned dat a.

The m | ki ng system according to docunent D5 was

devel oped for cows of the sane breed and size. This
system needs to be inproved in order to be useful also
for cows of different sizes.

The information that cows of different sizes have

di fferent udder positions can be al so derived from
docunent D5. Thus, the skilled person analysing this
docunment woul d i nmedi ately recogni ze that the stored
data of the udder position are "a critical paraneter”
and would try to solve the problemof "how it would be
possible to use different udder position data for
different cows".

In order to solve this problem the skilled person
woul d turn to docunment D20 which discl oses the
foll owi ng teaching: "Then the conputer registers the
coordi nates and knows itself after that the follow ng
time to find the teats of the cow in question. The
robot works in conmbination with a cow identification
systent (see the translation D 20).

In this context, it is clear fromdocunent D11 that

0661. D Y A
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this nmachine is provided with a conputer "which has

stored the teat arrangenent of the cowin its nenory

and controls the mlking cluster".

Therefore, the skilled person would apply the teaching

from docunment D20 to the m | king systemaccording to

docunent D5 and arrive at the cl ai ned subject-matter.

The board cannot accept this argunent for the follow ng

reasons:

(i)

Firstly, it has to be considered that docunent
D5 does not describe in a specific way an
enbodi nent of a well defined device for
automatically mlking animals but only reports
of a research work. This docunent, on the one
side, suggests a theoretical solution as a
proposal and, on the other side, describes a
prot otype which was tested on a rubber nodel of
t he udder of a cow.

If the skilled person were to start fromthis
docunent in order to arrive at a new device for
automatically mlking animals, the problemto be
solved would primarily concern the practica
realisation of the device, i.e. the probl em of
how to i nplenent the proposed solution or howto
develop fromthe prototype, which is suitable
for test purposes, a mlking device suitable for
i ndustrial application. The problem of how to
use the device to mlk cows of different sizes
woul d arise only after that a m | king device
suitable for industrial application has been
devel oped.
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The coments above clearly indicate that the
approach of the appell ant based on docunent D5
as primary information source is of artificial
nature. In other words, docunent D5 does not
represent a realistic starting point from which
the clainmed mlking device woul d have been
devel oped in an obvi ous way.

According to a passage on page 207 of docunent
D5 (see the central columm, the paragraph having
the title "Caratterizzazione della ricerca -
Presupposti e finalita"), the aimof the
research work was to investigate the feasibility
of an automatic systemfor attaching the teat
cups to the teats of the udder, based on a
particul ar configuration in which the adaptable
and self-centering structure enabl es correct
operation even w thout using conplex detection
and positioning systens and without having to
resort to conplex automatic systens such as

m | king robots (see also the translation D 5,

page 3).

Thus, docunent D5 not only does not refer to a
conputer in which data can be stored but al so
teaches away from a positioning and attaching
means which is controlled by a conputer in
response to data stored in and/or supplied to
the conputer.

Therefore, the analysis of docunent D5 rmade by

t he appellant (according to which this docunent
suggests a m | king system havi ng neans for
storing udder position data, nmeans for conbining



0661. D

(iii)

- 21 - T 1011/ 96

the data of the sensing and the stored udder
position data and neans for controlling the
positioning and attachi ng neans in response to
the conbined data) is clearly the result of an
ex post facto approach.

In any case, even if the skilled person were to
conbi ne the contents of documents D5 and D20,
this would not lead to the clainmed subject-
matter.

According to Claim1l the conmputer controls the
means for positioning and attaching the m |l Kking
cluster in response to the first, second and
third data. In other words, the conputer, in

whi ch for each animal third data indicating the
position of the udder relative to the posterior
of the animal are stored, receives fromthe
detection neans the first data indicating the
position of the posterior of the aninmal relative
to the mlking parlour and fromthe anim
identification systemthe second data indicating
the identity of the animal. On the basis of
these data, the conputer can determ ne the
position of the udder relative to the mlKking
parl our and control the nmeans for positioning
and attaching the m|king cluster.

It is correct that, according to docunent D20,
the mlking robot works in conbination with an
animal identification systemand a conputer.
However, in the machi ne devel oped by OCenena and
M ddel there is no need to supply to the
conputer data indicating the position of the
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posterior of the animal relative to the mlKking
par | our because there is a nechanical |ink
between the mlking unit and the horizontally
novabl e neans (i. e. the plates or tubes) which
contact the animal in the bone parts at its
posterior of the aninmal (see also docunent D1,
Figure 1). Therefore, the conbi nation of
docunents D5 and D20 (and/or D11) would not | ead
to a mlking device in which data indicating the
position of the posterior of the animal in both
the longitudinal and lateral direction are

supplied by a detection nmeans to the conputer.

As far as docunent D4 is concerned, the appell ant
asserted that this docunent teaches the use of
identification neans to identify different cows
entering the mlking parlour and of a conputer to store
the relevant data for the different cows and argued
that it would have been obvious to a skilled person to
conbi ne the content of docunents D5 and D4.

As far as docunent D10 is concerned, the appellant
asserted that this docunent discloses the idea of
automatically identifying the cows to be automatically
m | ked and havi ng i ndividual physical data of different
cows stored in a conmputer in order to nmake possible
automatic attachnent of the teat cups and argued that
the clainmed subject-matter would not involve an

i nventive step in view of the conbination of the
contents of docunents D5 and D10.

The board cannot accept these argunents not only in
view of the comments according to itens (i) and (ii) in
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t he above section 5.1.1 but al so because the
information that 'data indicating the position of the
udder of the animal relative to the position of the
posterior of the animal are stored in the conputer’
cannot be derived either from docunent D4 or from
docunent D10.

The appel |l ant argued that the subject-matter of the
present Claim1l did not involve an inventive step when
docunent D8 is considered as being the primary source
of information. In these respects, the argunents of the
appel l ant can be sunmari zed as foll ows:

Docunent D8 describes a m | king device conprising a
conputer, in which data are stored indicating the
position of the teats of each aninmal relative to the
mechani cal support nenbers which are brought into and
held in contact with the ani mal body, the conputer
bei ng used to position the teat cups of a m|lking
cluster by neans of said data and to attach the m ki ng
cluster to the udder of the aninmal, the mechanica
support nenbers being adapted to keep the animal in a
fixed position in the m|lking parlour.

The m | ki ng device according to docunent D8 suffers
fromthe disadvantage that the aninmals do not fee
confortabl e when being forced to take a fixed position.
Starting fromdocunent D8 the problemto be sol ved
woul d be how to position and attach the m | king cluster
if the animal would be free to nove in the mlKking
par | our.

The obvious solution to this problemwould be to
arrange a sensor connected to the conputer to determ ne
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the actual position of the animal, so that the m |l Kking
cluster can foll ow the novenent of the aninmal, a sensor
for this purpose being disclosed in docunent D5.

The skilled person would inprove the m | king device
according to docunent D8 by using a nechanical sensor
devi ce as suggested in docunent D5 and arrive at the

cl ai med subject-matter

The board cannot accept this argunent for the follow ng
reasons:

(1) Nei t her docunent D8 nor docunent D5 discloses
the feature that data indicating the position of
the posterior of the animal relative to the
m | king parlour in both the |ongitudinal and
|ateral direction are supplied by a detection
means to a conputer which controls the neans for
positioning and attaching the m | king cluster
al so in response to these dat a.

(i) Moreover, the use of a detection neans which
determ nes the actual position of the posterior
of the animal and supplies the detected position
to the conputer is not the only solution to the
probl em of allow ng free novenent of the anina
to be mlked. Other solutions are possible, for
i nstance the solutions according to docunent D4
or DL. Thus, the skilled person would not be in
a one way street |eading conpulsorily to the
cl ai med subject-matter.
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Havi ng regard to the above comments, the board finds
that the subject-matter of the independent Claim1l is
not obvious to a person skilled in the art, so that the
subject-matter of the independent Claim1l is considered
as involving an inventive step as required by

Article 56 EPC.

The patent can therefore be maintained on the basis of
the i ndependent Caim1 and dependent Clains 2 to 5
according to the request of the respondent.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent in the follow ng version

d ai ns: 1 as filed during the oral proceedings,

2 to 5 as granted.

Description: page 1 filed with letter dated 6 January
1999, colums 2 to 4 as filed during the
oral proceedings, colums 5 and 6 and
lines 1 to 13 of columm 7 as granted.

Dr awi ngs: Figures 1 to 3 as granted.
The Regi strar: The Chai r man:
N. Maslin C. Andries
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