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Summary of Facts and Subm ssi ons

Wth decision of 4 Septenber 1996 the opposition
di vi si on revoked European patent No. 0 432 105 for
reasons of Article 123(3) and 56 EPC

1. On 28 Cctober 1996 the proprietor - appellant in the
following - | odged an appeal against the above deci sion
payi ng the appeal fee in due tine and filing the
statement of grounds of appeal on 2 January 1997.

L1, The appel | ant requested to set aside the inpugned
deci sion and to maintain European patent No. 0 432 105

in amended form

| V. The opponent - respondent in the follow ng - requested
to dism ss the appeal and by way of an auxiliary
petition oral proceedings.

V. In the communi cation pursuant to Article 110(2) RPBA
dated 12 June 1997 the board gave its provisional
opinion with respect to the requirenents of
Articles 123 and 100(c) EPC and also to Articles 56 and
100(a) EPC

VI . Wth telefax of 8 Cctober 1997 (confirmation received
on 15 Cctober 1997) the appellant filed new corrected
claims 1 to 3 which should formthe basis for

mai nt enance of the patent in anended form

Vi, Claim1l thereof reads as foll ows:
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"1. A continuous front for buildings and the |ike, nade
of al um nium section nmenbers, said front conprising a
mai n framework (1) including uprights and cross-nenbers
co-operating for providing a grid structure in which
can be engaged either fixed or openable el enents,
conprising a franme of section nenbers provided with
means for connecting to said section nenbers at first
and second pl ate-like el enents, characterised in that
sai d coupling neans conprise a trapezoida

cross-section nmenber (31) to which there being coupl ed
structural silicone (32) for coupling said first

pl ate-1i ke elenents (35) and said trapezoi dal
cross-section nenber (31) is engaged in a mating recess
(30) fornmed on a front portion of a frame section
menber the front portion of a frame section further
conprises an inner bottomjoint (36) made of a

pol yethylene |ike material, arranged between a front
leg (25) of said frame section nenber and an inner
sheet of said first plate-like elenents (35), said
second plate-like elenents conprising an outer plate
(54b) and an inner plate (54a) coupled to one another
by a structural silicone |ayer (55), said coupling
means conprising a coupling pin (53) projecting froma
front leg (52) of the section nenber of said franme and
engageabl e between the inner plate (54a) and the outer
plate (54b), with said pin (53) being associated a
coupl i ng gasket (60) engagi ng between said inner plate
(54a) and said outer plate (54b)."

VIIl. The essential argunents of the parties with respect to

their requests can be sumrari zed as foll ows:

(a) appellant:

0674.D Y A
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- according to colum 2, lines 1 to 4, of
EP-B1-0 432 105 "a preferred enbodinent ... is
illustrated ... in the acconpanying draw ng" so

that it is not justified to conclude that the
two enmbodi nents of Figure 1 are alternative
enbodi ments of the invention or are two

i nventions;

- the general inventive concept |inking granted
clains 1 and 5, 6 is based on "said coupling
means"” (of granted clains 1 and 5) and not on
"the plate - like elenents" (see characterising
part of granted claiml);

- granted clains 5 and 6 refer to granted claim1
wi t hout, however, defining alternative forns of

the invention instead one invention only;

- under these circunstances the new clains are
considered to be inline with Articles 123(2)
and 100(c) EPC,

- for reasons of clarity the term"at |east a
plate-li ke element (35)" of granted claim1l has
been clarified by defining themas "first and

second"” plate-like elenents, Article 84 EPC

- claiml is considered to define novel and
i nventive subject-matter inter alia in the

i ght of docunents

(D1) US-A-4 809 475
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(D2) GB-A-2 179 391 and

(Al) EP-A-0 297 952;

- in the technical field of fronts for buildings
even mnor anmendnments of the prior art justify
t he acknow edgenent of an inventive step.

(b) respondent:

- conbining the features of granted clainms 1, 5
and 6 |l eads to a product which cannot be
derived fromthe docunents as originally filed,
(see the two enbodi nents of the patent for
fixing elenments "35" and "54" which cannot be

clainmed in a single claim;

- under these circunstances it is not possible to
refer in granted claim5 to granted claim1l so
that this reference is erroneous and

m sl eadi ng;

- nearest prior is (D1) which in conbination with
(Al) renders obvious the first alternative of
EP-B1-0 432 105, (see single Figure left half);

- the second alternative of EP-B1-0 432 105, (see
single Figure right half), is rendered obvious
by the conbination of (Dl) and (D2);

- summari sing the above observations the

appel l ant's appeal shoul d be di sm ssed.

0674.D Y A
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Reasons for the Decision

1. The appeal is adm ssible.
2. Amendments
2.1 New claim 1l conbines the features of granted clains 1,

5 and 6 whereby the structural silicone |ayer "55" for
coupling the inner and outer plates "54a" and "54b" to
one anot her can be seen from EP-B1-0 432 105, colum 3,
lines 17 to 22, and single Figure right half.

2.2 The feature "at least a plate-like elenment” of granted
claim1 and "said plate-like elenent"” of granted
claim5 are seen as a basis by the appellant for the
feature "first and second plate-like el enents”
according to the preanble of new claim1.

2.3 Apart fromthe question whether EP-B1-0 432 105 seen as
a whole fornms a basis for this anendnent of the
i ndependent claimit has to be observed that granted
claims 1 and 5 seen in conbination are m sl eadi ng.

2.4 Waile in granted claim1l the plate-like elenent is
acconpani ed by reference sign "35" - clearly pointing
to the first enbodi nent described in conbination with
the left half of the single Figure - granted claim5
uses reference sign "54" - thereby pointing to the
second enbodi nent described in conbination with the
right half of the single Figure. For a skilled reader

reciting the "plate-like elenent" of granted claim5 as

0674.D Y A
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"sai d" is confusing.

On the other hand it cannot be denied that granted
claim5 is a dependent claim (see also granted cl aim6)
and that there is under these circunstances a basis for
incorporating their features into the i ndependent

claim

It appears that the plate-like elenments "35" and "54"
are conpletely different in that elenent "35" is nore
or less a single block without any | ateral access for a
nmounti ng neans whereas elenent "54" is an el enment which
allows a lateral nmounting by an appropriate hol di ng

neans.

The appel |l ant argued that granted claim 1l contains the
feature "nmeans for coupling ... a plate-like elenent"”,
(see preanble thereof), and that the "said coupling
means" according to its characterising clause is a |ink
bet ween the coupling neans substantiated in granted

claims 1 and 5 respectively.

The board has outlined the problens which would have to
be sol ved under Article 123 EPC, but is not convinced
that it has to be finally decided in the present case
whet her or not newclaim1 clearly conplies with the
requi renents of Article 123 EPC. The board had al r eady
set out in the provisional opinion expressed inits
comuni cation of 20 May 1997 the reasons why the appeal
was likely to be dism ssed (see remark 4 thereof in
respect of Articles 56 and 100(a) EPC), and that is now

the board's decision for the reasons set out bel ow.

0674.D
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Novelty

Since novelty is not disputed by the respondent or the
board it is not necessary to discuss this issue in
detail.

Inventive step

Fromnewclaiml it is inmmediately clear that it
contains two separate conbi nations of features so that
the claimcould al so have been drafted as two

i ndependent clains. In cases where an i ndependent claim
is based on an aggregation of features it is clearly

al  owabl e to exam ne each conbi nation of features
separately with respect to the available prior art, see
T 410/ 91 (unpubli shed).

The first conbination of newclaim1l to be considered
is characterised by the features trapezoi dal cross-
section nenber "31", structural silicone "32", mating
recess "30" of a frame section nenber, inner bottom
joint "36" of polyethylene |ike material and a first
pl ate-li ke elenment "35", (see |eft enbodi nent of the
single Figure of EP-B1-0 432 105).

Starting from (Dl) as the nearest prior art docunent
the clained invention seeks a possibility to
structurally connect plate-like elenents in a very
quick and sinple way so as to provide a firmand stable
assenbly, (see EP-B1-0 432 105, colum 1, lines 29 to
41) .

From (Al), (see in particular Figures 1 and 2 and

0674.D Y A



4.

.6

- 8 - T 0967/ 96

reference signs "18, 18a" for trapezoidal cross-section
menber, "13" for structural silicone, "16, 19, 20" for
mating recess of a frame section nenber, "14" for inner
bottomjoint of suitable material and "2, 4, 5" for a
(first) plate-like elenment), the features of the
characterising clause of newclaim1l are knowmn. It is
obvious for a skilled person that from (Al) a conplete
solution to the above problem according to remark 4.3
is available so that its use in conbination with a
continuous front for buildings cannot be protected

wi thout violating the requirenents of Articles 56 and
100(a) EPC, since the material for the inner bottom
joint is conprised by the knowl edge of a skilled person
in the art although not specified in detail in (Al).

The second conbi nation of features of newclaim1l1 is
characterized by a plate-like elenment with an outer

pl ate "54b" and an inner plate "54a" coupled by a
structural silicone layer, a coupling pin "53" of the
section nenber of the franme engagi ng between said inner
and outer plate whereby said pin "53" is associ ated
with a coupling gasket "60" engagi ng between said inner

and outer plate.

The conbi nation of (Dl1) and (D2) renders obvious the
second conbi nati on of features solving the problem
according to above remark 4.3 for the foll ow ng

reasons.:

(D2) discloses inits Figures 1 to 3 inner and outer
plate-1ike elenents "17, 18" coupled by a structural
silicone layer "13" and held by a pin projecting from

t he section nenber "10" of the frane and engageabl e

0674.D
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between the inner and outer plate, whereby said pinis
associated wth a coupling gasket "11, 14".

Again is it obvious that (D2) discloses a conplete
solution to the problem according to above remark 4.3
so that a skilled person confronted with this problem
to be solved would use this teaching w thout any

i nventive endeavour. For this reason the second
alternative of new claim1l does not neet the

requi rement of inventive step within the neani ng of
Articles 56 and 100(a) EPC

Both alternatives of new claim1 being obvious within
t he meaning of Articles 56 and 100(a) EPC claim1l is
not valid and cannot justify nai ntenance of the patent

i n anmended form
Since the respondent’'s request to dism ss the appeal is

to be followed by the board his auxiliary petition for
oral proceedings is neaningless.

0674.D
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C. T. WIson
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