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Summary of Facts and Subm ssi ons

The appel |l ant (applicant) | odged an appeal against the
deci sion of the exam ning division, refusing the
Eur opean patent application No. 93 924 154. 3.

The exam ning division held that the subject-matter of
Caiml, as filed on 3 April 1996, had been anended in
such a way as to contravene Article 123(2) EPC.

The exam ning division further held that the subject-
matter of Claiml, as filed with a letter dated 3 Apri
1996,

- did not nention sone essential features, thereby
not neeting the requirenents of Article 84 EPC,
and

- | acked novelty in respect of the prior art
di scl osed by docunent D1 = EP-A-0 037 118.

1. Together with the grounds of appeal the appellant filed
a newy drafted Caiml.

L1, On 20 Novenber 1998, the Board summoned the appel | ant
to oral proceedings and joined to the sumobns a
conmuni cation, indicating

- that sonme of the features and/or nethod steps
mentioned in the newy drafted Claiml seened to
| ack support by the originally filed disclosure,
and

3114.D N



3114.D

- 2 - T 0951/ 96

- that the novelty, respectively the inventive step,
of a suitably further anended Caim1 would have
had to be appreciated with regard to the
di scl osure of, respectively the teaching from
EP- A-0 057 583 (referred to as "docunment DO")
representing the closest prior art on file, and
t he al ready nentioned docunent D1.

Oral proceedi ngs, before the Board of Appeal, were held
on 15 April 1999.

The appellant filed a further anmended Claim1, which
reads as foll ows:

"A nmethod for making a coherent twist-free or | ow tw st
strand by overfeeding two filanmentous strands (11, 12)
toget her through a jet device (13) which conm ngl es
filaments of the two strands and forns | oops therein,
the two strands being drawabl e, and the conm ngl ed
strand being treated after the jet, characterised in
that the strands (11, 12) before entering the jet are
not drawn or are inconpletely drawn and that after

|l eaving the jet the treatnent of the conmm ngl ed strands
conpl etes the drawi ng process and consolidation of the
strands is effected or assisted by tightening brought
about by the jet and the treatnent after the jet".

The appel l ant, thus, requested that the decision under
appeal be set aside and an European patent be granted
on the basis of:

- Claiml, as filed at the oral proceedings,

- Clains 2 to 8, as filed with letter dated 3 Apri
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1996,

- description page 1 and 3 to 9, as originally
filed, and page 2 with insert A as filed at the
oral proceedings,

- figures/drawings 1 to 3, as originally filed.

To support his request, the appellant argued
essentially as follows:

The i nvention according to the pendi ng application was
an i nprovenent of the well known nmethod according to
the closest prior art on file represented by docunent
DO, as it was clearly stated in the application as
originally filed (see paragraph on the m ddl e of

page 2) reading as follows: "The present invention
provi des nethods for nmaking a textile strand, which,
while maintaining the flexibility of the method of EP O
057 583 for the production of different specifications
of strand, especially in the context of sew ng thread,
gives, at the sane tine, the possibility of substantia
cost reduction in the process”.

Wth reference to the pending application as filed (see
e.g. page 4, lines 10 to 16; page 5, lines 11 to 25;
page 8, 15 to 18), it was submtted that the preanble
of the further anended Caim1l did nention only and
excl usively those nethod steps which were conmon to
both the nethod according to docunent DO and the nethod
according to the pending application, while the
characterising clause of said claimdid nention those
met hod steps which, with reference to the nethod
accordi ng to docunent DO, had been nodified in the



3114.D

- 4 - T 0951/ 96

met hod according to the pending application. It was,
accordingly, submtted that the subject-nmatter of
Caim1l, as presently effective, did not contravene
Article 123(2) EPC

It was, then, submtted that the subject-matter of said
Claim1 was novel and involved an inventive step over
the nmet hods respectively disclosed by both docunents DO
and D1. In respect of said docunents, the follow ng
subm ssi ons were nmade.

In the nmethod according to docunent DO, an essentia

met hod step was that of overdrawi ng the strands before
overfeeding and passing theminto the jet device. This
met hod step was there essential, because the nethod
according to docunent DO essentially relied on the high
shrinking ratio provided by the previously effected
overdrawi ng of the strands, when the latter were
subsequently submtted to the heating step foreseen by
said nethod; said high shrinking ratio providing for

t he consolidation of the strands by tightening the

| oops provided on the strands by the conm ngling action
of the jet device. The nethod according to docunent DO
suffered, however, of the limtation inposed by the jet
device, so that the final speed of production of the
consol idated strand was limted to that with which the
unconsol i dated strands m ght pass through the jet

devi ce.

In the nmethod according to the pending application, the
met hod step of overdraw ng the strands, before
overfeeding and passing theminto the jet device, was
totally or at least partially dispensed with. Thus, the
nmet hod according to the pending application did not
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rely on shrinking ratios for providing for the fina
consolidation of the strand, but nerely on the
tightening of the | oops provided by the commngling jet
device into the unconsolidated strands, when the |atter
were finally submtted to a drawing step intended to be
either the sole drawing to which the strands were
submtted, or to conplete their draw ng, when the
strands were submtted to an inconplete drawi ng before
entering the jet device.

The final drawing step to which the strands were
submtted after they had passed the jet device, as
foreseen by the nethod according to the pending
application, allowed high quality strands to be
produced at a final higher speed which was no nore
dependent on and limted to that with which the strands
m ght pass through the jet device. The object of the

i nvention, i.e. to reduce the cost of the producing
process was, thus, achieved.

In the nethod according to docunent D1 there was no
formation of |oops at all when the strands passed
through the jet device, so that said nethod had nothing
to do with the nethod according to the pending
appl i cation. Consequently, said nethod coul d not
provide the person skilled in the art with any hint
addressing himto the nmethod steps of the clained

nmet hod, nanely to the nethod steps defined by the
characterising clause of Caiml.

Reasons for the Deci sion

1

3114.D
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Anmendnent s

In respect of Claiml as originally filed, the
presently effective Claim1l shows the differences
indicated in the follow ng quotation thereof between
square brackets and in bold characters.

“"A nmethod for making a [coherent twist-free or |ow
twist] strand [by overfeeding] two filanentous strands
(11, 12) together through a jet device (13) which

comm ngles filanments of the two strands [and forns

| oops therein, the two strands bei ng drawabl e, and the
comm ngl ed strand being treated after the jet,
characterised in that the strands (11, 12) before
entering the jet are not drawn or are inconpletely
drawn and that after leaving the jet the treatnent of
the conm ngl ed strands conpl etes the draw ng process
and consolidation of the strands is effected or

assi sted by tightening brought about by the jet and the

treatnent after the jet]".

The specification "coherent twist-free or low tw st"
does not represent any added subject-nmatter, because
such a specification is, for any person skilled in the
art, inplicitly contained in the second paragraph on
page 1 of the application as originally filed; nanely
in the second sentence of said paragraph.

The addition "by overfeedi ng" does not represent any
added subject-matter, because such an addition is
clearly disclosed in the application as originally
filed, e.g. in the first paragraph on page 3.
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The sane paragraph, together with the third paragraph
on page 6 and the paragraph on page 7 which deal with
Figure 3, provides also for support to both the
additions: "the two strands bei ng drawabl e” and "t he
strands (11, 12) before entering the jet are not drawn
or are inconpletely drawn”, respectively nentioned in
the preanble and in the characterising clause of the
presently effective Claim1l. These additions,
consequently, do not represent any added subject-
matt er.

The addition "and forns | oops therein", in the preanble
of the presently effective Claim1l, is duly supported
by the disclosure of Figures 1 and 2, on page 4 (see
lines 10 to 16 thereof) of the application as
originally filed.

In the disclosures dealing with Figures 1 to 3, it is
specified that the conm ngled strand is further
submtted to a drawing step in the drawi ng stage 14.
Said drawing stage 14 is represented in all the

Figures 1 to 3 as |located after the jet device. Thus,
the additions "the conm ngl ed strand being treated
after the jet" and "after leaving the jet the treatnent
of the comm ngl ed strands conpl etes the drawi ng process
and consolidation of the strands is effected or

assi sted by tightening brought about by the jet and the
treatnent after the jet" are duly supported by these

di scl osures, together with the sentence: "Consolidation
of the thread is effected, or at |eats assisted, by the
comm ngling effect of jet 13 and the subsequent

ti ghteni ng brought about by the process after the jet"
(see page 8, lines 16 to 19 thereof).
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The Board is, accordingly, satisfied that the presently
effective Claim1l does not contain any added subject-
matter and neets, thus, the requirenents of

Article 123(2) EPC

The Board is also satisfied that the invention clained
by the pending application is an inprovenent of the
nmet hod according to docunent DO, which, consequently
represents the closets prior art on file.

Novel ty

The Board finds that the subject-matter of the
presently effective Caim1l is novel over both the

di scl osure of docunents DO and D1. The reasons of this
finding are the foll ow ng.

Over docunment DO

In the nmethod according to docunent DO, an essentia
method step is indeed that of overdraw ng the strands
bef ore overfeedi ng and passing theminto the jet

device. This nmethod step is essential for that

I nvention, because the nethod according to docunent DO
essentially relies on the high shrinking ratio provided
by the previously effected overdrawi ng of the strands,
when the latter are subsequently submtted to the
heating step foreseen by said nethod; said high
shrinking ratio providing for the consolidation of the
strands by tightening the | oops provided in the strands
by the conmm ngling action of the jet device. Contrary
to this teaching, in the nmethod according to the
pendi ng application, the nethod step of overdraw ng the
strands, before overfeedi ng and passing theminto the
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jet device, is indeed totally or at l|least partially

di spensed with. Thus, the nethod according to the
pendi ng application does not rely on shrinking ratios
for providing for the final consolidation of the
strand, but nerely on the tightening of the | oops
provided by the jet device into the comm ngl ed strands,
when the latter are finally submtted to a draw ng
intended to be either the sole drawing to which the
strands are submtted, or to conplete the draw ng, when
the strands are submtted to an i nconplete draw ng
before entering the jet device.

Over docunent D1

Thi s docunent discloses a nethod for providing a bul ky
flat yarn by overfeeding two drawable fil anentous
strands having different material draw ratios through
an interlacing air nozzle, drawi ng the strands

sinmul taneously either before or after the air nozzle in
such a way that the filanments of the strands adopt
different elastic recovery, and rel easing the tension
so that bulk is devel oped.

It is to be noted that the interlacing air nozzle only
effects an entangling and m xing of the filaments of
the two strands w thout any formation of | oops, whereby
a bul ky yarn of silky touch is obtained, which does not
have any such crinps, which are usually created by
known texturing operations as false-twisting or air-
jet-texturing (see page 2, lines 13 to 18).

Sai d net hod has, accordingly, nothing to do with the
met hod according to the pending application.
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Pr obl em and sol uti on

As already stated, the Board is satisfied that the

nmet hod according to docunent DO represents the cl osest
prior art on file and that the nmethod according to the
pendi ng application is an inprovenent of said known
met hod.

The Board is also satisfied that the nmethod according
to docunent DO suffers indeed of the limtation inposed
by the jet device, so that the final speed of
production of the consolidated strand is limted to
that with which the conponent strands may pass through
the jet device.

The Board, thus, concludes that the problemto be

sol ved by the invention according to the pending
application is indeed that of renedying the above
drawback, wi thout changing the general appearance and
the properties of the strands obtai ned by the nethod of
docunent DO.

The Board is satisfied that the final drawing to which
the strands are submtted after they have passed the
jet device, as foreseen by the nethod according to the
pendi ng application, allows strands of the desired
quality to be produced at a final higher speed which is
no nore limted to that with which the strands may pass
through the jet device. The object of the invention,
i.e. to reduce the cost of the producing process is,

t hus, achieved, thereby providing for the solution of

t he above-stated problem i.e. renedy the drawback of
the closest prior art on file.
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Support by the description

The Board is satisfied that the presently effective
Caiml nentions all the features and/or nethod steps
which, in the application as originally filed, were
di scl osed as essential for the clainmed nethod.

Said claimneets, thus, the requirenents of Article 84
EPC.

I nventive step

As already nentioned (see previous item3.1), the

met hod steps nentioned in the characterising clause of
Claiml are contrary to the teaching of docunent DO.
The person skilled in the art, accordingly, cannot find
in said docunent any hint addressing himto such nethod
st eps.

The person skilled in the art cannot find any hint
addressing himto such nethod steps in docunent D1
ei t her.

The reason thereof is that in the nethod according to
sai d docunent there is no formation at all of any

| oops, when the strands pass through the jet device and
that the drawing step serves a different purpose: in
the nethod of docunment D1 the drawing step inparts a

| atent bulk to the yarn which is devel oped upon renoval
of the stress, so that a bulky yarn is obtained.
Contrary to this, in the nethod of presently effective
Caiml, the drawing after the jet affects tightening
of the | oops provided by the air nozzle and
consol i dation of the strand.
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Thus, even if docunment D1 teaches to carry out the
drawi ng step after the interlacing step, this teaching
does not lead a person skilled in the art to replace
the shrinkage step of docunent DO by the drawi ng step
The subject-matter of the presently effective Caiml
i nvol ves, accordingly, an inventive step pursuant to

Article 56 EPC and is, thus, to be consi dered as
pat ent abl e pursuant to Article 52(1) EPC.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent in the foll ow ng version

- Claiml as filed during the oral proceedings,

- Clains 2 to 8 as filed with letter dated 3 Apri
1996,

- Description pages 1, 2 to 9 as originally filed

- Description page 2 with insert A as filed during
the oral proceedings,

- Figures/Drawings 1 to 3 as originally filed.

3114.D
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The Regi strar: The Chai r man:

A. Townend H Gstertag

3114.D



