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Summary of Facts and Subm ssi ons

1714.D

The present appeals were | odged agai nst the Opposition
Division's interlocutory decision that the European
patent No. 0 239 910, relating to biodegradable fabric
softeners, conplies in amended formw th the

requi renents of the EPC

Three notices of oppositions were filed against the
Eur opean patent, raising objections under

Article 100(a) EPC (lack of novelty and of inventive
step), Article 100(b), and (c) EPC citing a nunber of
docunents, in particular

(3) EP-A-0 040 562

(48) Letter from Stepan to INRS of 2 May 1985

(50) Letter from Stepan to TENSI A of 28 May 1985.

In the course of the opposition proceedings, the
parties cited additional docunents, inter alia

(57) Chemcal Kinetics Vol. 10, 153 to 155; (BAMFORD
and Tl PPER, editors) Elsevier [1972],

(65) EP-A-0 122 140, and

(67) US-A-4 228 042,

The Opposition Division decided that the subject-matter

of claim1 of the Appellant's | (Patent Proprietor's)
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t hen pendi ng second auxiliary request net the
requi renents of Article 123(2) and (3) EPC and was

novel .

Further, it found that the technical problemto be
solved was to inprove the stabilities of the fabric

sof teni ng agents concerned agai nst hydrol ysis and that
this problemwas sol ved by selecting the particul ar

pH range of claim1l. The Opposition Division concluded
that this solution involved an inventive step, since
the cited docunents did not point to this pH range and,
in particular, docunent (67) pointed to pH val ues above
8 for optinmumstability of the biodegradable fabric

sof t eners.

Bot h Appellant | and Appellant Il (Opponent 01) | odged
an appeal against this decision.

Appel lant | introduced into the proceedings the
docunent

(70) STEPAN, "D al kyl est eranmoni uns quat ernai res et

| eurs propriétés".

In reply to a comruni cation fromthe Board pursuant to
Article 11(2) of the Rules of Procedures of the Boards
of Appeal, Appellant | submtted on 14 May 1998 a new
mai n request and five new auxiliary requests (auxiliary

requests Ato E)

The main request conprised one i ndependent and nine

dependent cl ai ns. | ndependant claim1l reads:



"1. An aqueous fabric softening conposition with
excel l ent hydrolytic stability on storage, containing
from2%to 29% of a bi odegradabl e quaternary anmoni um
conmpound softening agent of the fornmula I or I

A

S DND(CHZ)H-QL (h
R
or
3 A
X N- (CH,) .- CH CH, (1)
0 0o O
R, Q Q
0 O
Tl T2
wher ei n
Qis -O0(=0-
R is (CH)-QT, or T
R is T, or R

R, is C-C, al kyl;

T, T, T, and T, are the sane or different C,-C, al kyl
or al kenyl;

nis an integer froml to 4; and

X~ is a softener conpatible anion

and, if desired, conventional matrix conponents and
additives, characterized in that the conposition
conprises an added Bronstedt acid selected fromthe
group consi sting of inorganic mneral acids, |ow

nmol ecul ar wei ght (C-C,) carboxylic acids and

al kyl sul foni c acids so that the conposition has a pH,

1714.D
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at 20°C, of from2.5 to 4.2, upon dilution, in de-

ioni zed water, to a concentration of 0.5%to 1% of said
bi odegr adabl e quaternary ammonium w th the excl usion
of conpositions containing 5% of a quaternary ammoni um
conpound of formula (I11), wherein Qis -OCO, R is
methyl, T, and T, are both tallowyl having the chain
length distribution of C, 5% C, 30% C, (saturated)
20% and C, (unsaturated) 45% and X is the chloride

ani on."
Claim1l of auxiliary request A read as foll ows:

"A process for the manufacture of an aqueous fabric
softening conposition with excellent hydrolytic
stability on storage, containing from2%to 29% of a
bi odegr adabl e quat ernary ammoni um conpound soft eni ng
agent of the formula I or I1:

A

S DND(CHZ)H-QTI (1)
R
or
3 A
X N- (CH,) .- CH CH, (1)
0 O O
R, Q Q
O O
Tl T2
wher ei n

1714.D Y
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Qis -0(=0-;
R is (CH),-QT, or T;
R is T, or R

R, is C-C, al kyl;

T, T, T, and T, are the sane or different C,-C, al kyl
or al kenyl;

nis an integer froml to 4; and

X~ is a softener conpatible anion

and, if desired, conventional matrix conponents and
additives, characterized by regulating the pH of the
conposition by adding a Bronstedt acid selected from
the group consisting of inorganic mneral acids, |ow
nmol ecul ar wei ght (C-C,) carboxylic acids and

al kyl sul foni c acids so that the conposition has a pH,
at 20°C, of from2.5 to 4.2 upon dilution, in de-ionized
water, to a concentration of 0.5%to 1% of said

bi odegr adabl e quat ernary ammoni um "

Claim1 of auxiliary request B differed fromclaim1l of

auxiliary request Ain so far as

"characterized by regulating the pH of the conposition
by adding a Bronstedt acid selected fromthe group
consi sting of inorganic mneral acids, |ow nolecular
wei ght (C-C) carboxylic acids and al kyl sul fonic acids

so that"
was repl aced by
"characterized by injecting a nelt of said

bi odegr adabl e quat ernary ammoni um conpound into a
wat erseat to which a Bronstedt acid selected fromthe

1714.D Y
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group consi sting of inorganic mneral acids, |ow
nmol ecul ar wei ght (C-C,) carboxylic acids and
al kyl sul foni ¢ aci ds has been added so that".

Claim1l of each of auxiliary requests C, D and E
differs fromthe respective claim1l of the main request
and of auxiliary requests A and B in that

"from2.5 to 4.2" was replaced by "from3.4 to 4.2".

The clains of auxiliary request E were identical with
t hose of the patent as mmintained in anended form by
the Opposition Division.

Appel lant | submitted in essence

- that the clains according to all the requests now
on file were clear and conci se, supported by the
description and did not infringe Article 123(2)
and (3) EPC

- that the patent in suit, and in particular its
exanple 1, disclosed all the information required
by a skilled person to carry out the clained

i nvention;

- that the subject-matter of the clains according to

the main request was novel over all the citations;

- that the problemto be solved by the cl ai ned
subject-matter was to provide an aqueous fabric
sof t eni ng conposition, which conprised a

bi odegr adabl e quat ernary ammoni um conpound ( BQAC)

1714.D Y A
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as defined, having, apart fromthe desired fabric
softening properties, also an excellent hydrolytic
stability and inproved storage stability and/or a

process for its manufacture;

- that the conpositions clainmed or resulting from
the cl ai ned processes in accordance with
Appellant |I's requests exhibited a surprisingly
i nproved stability when regulated to the pH range
as defined in the clains by the addition of one of
t he specified Bronstedt acids, which effect was
confirmed by storage tests at 50°C and further
storage tests at roomtenperature, the results of
whi ch were submtted in Appellant I's letters of
19 April 1994, 10 Septenber 1997 and 14 May 1998,

- that this beneficial effect could not be achieved
by the presence of fatty acids in the conpositions
concer ned;

- that, with respect to the underlying technical
probl em the docunents alleged as suitable
starting points by Appellant Il did not provide

any useful information;

- t hat docunent (50) did not belong to the state of
the art and that, therefore, Respondent 11
(Opponent 03) did not informthe public of the
very good hydrolytic stability of their fabric
sof t eni ng quat ernary anmoni um conpounds within the

claimed pH range specifically at around pH 3; and

- that none of the citations rendered the clai ned

1714.D Y A
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i nventi on obvi ous.

Appel lant Il submitted in essence

- that the respective clains 1 of Appellant I's
auxiliary requests B and E were not adm ssible
under Article 123(2) EPC

- that the clainms according to all the requests were
| acking clarity and support by the description;

- that the alleged invention was not sufficiently
di scl osed;

- that, furthernore, the subject-matter of claiml
of the main request and of auxiliary request C now
on file was not novel over docunent (2) or (3);

- t hat docunent (50) was state of the art;

- that, taking the state of the art as discl osed
e.g. in docunent (3) as starting point for the
eval uation of inventive step, the subject-matter
claimed according to all requests was obvious for
the skilled person since it was generally known in
the art that esters had an optinmum or opti mum
range of stability dependent on the pH and that a
skill ed person woul d have | ooked for such optinum

if there had been a need to inprove the stability;

- that in respect of auxiliary requests (B) and (E)
the process feature of injecting the nolten

guat er nary anmoni um conpound i nto water conpri sing

1714.D Y A
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a Bronstedt acid was known from docunent (65) and
that there was no inventive step in using a known

processi ng route;

- t hat Appellant | had admtted that process
features were not essential features of the

cl ai med i nventi on.

VIIl. Respondent Il endorsed Appellant Il1's argunents and
mai ntai ned in particular that docunent (50) was not
confidential but informed the public that the products
STEPANTEX VR 85 and VP 85 had an optinmum of stability
at a pH of about 3.

I X. Respondent | (Opponent 02) did not coment on the
i ssues of the present case.

X. In the course of the oral proceedings, which took place
on 16 June 1998, Appellant | submtted an anended
auxiliary request A which differed fromthe fornmer one
by the anendnent of two obvious clerical errors in

claims 2 and 7.
Xl . Appel l ant | requested that the decision under appeal be
set aside and the patent be naintai ned on the basis of

the foll owi ng docunents:

(a) clains 1 to 10, filed on 14 May 1998 as main

request, or

(b) claims 1 to 10, submtted during oral proceedings

as auxiliary request A, or

1714.D Y A
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(c) clainms 1 to 10, filed on 14 May 1998 as auxiliary
request B, or

(d) clainms 1 to 9, filed on 14 May 1998 as auxiliary

request C, or

(e) clainms 1 to 9, filed on 14 May 1998 as auxiliary
request D.

As a further auxiliary request E, filed on 14 May 1998,
Appel lant | requested that the appeal |odged by

Appel lant 11 be dism ssed.

Appel lant Il requested that the decision under appeal
be set aside and the patent revoked.

Respondents | and Il requested that the appeal | odged
by Appellant | be di sm ssed.

X, At the end of the oral proceedi ngs the Chairman

announced the Board's deci sion.

Reasons for the Decision

1. Amendments, clarity, sufficiency of disclosure,
novelty
1.1 The Board is satisfied that the anmendnents in the

clainms according to the main request and auxiliary
requests Ato E are duly supported by the application
as filed, do not extend the protection conferred by

1714.D Y
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t he European patent as granted and do not render

t hese cl ai ns uncl ear.

The Board is also satisfied that the all eged
invention is sufficiently disclosed in the patent in
suit and is not anticipated by any of the citations

on file.

The Board concludes that, therefore, all the clains
of the main request and of auxiliary requests Ato E
conply with the requirenents of Articles 54, 83, 84,
and 123 EPC. Since all these requests fail for |ack
of inventive step (Article 56 EPC) as set out
hereinafter, it is not necessary to deal further with
these matters.

Inventive step

According to the patent in suit the technical problem
to be sol ved should be seen in inproving the
stability of the softening agents concerned agai nst
hydrol yti c degradati on upon prol onged shelf storage
(see page 2, lines 18 to 23).

Closely rel ated softeni ng conpositions containing
BQACs are disclosed in a nunber of docunents. The
patent in suit reveals that concentrated conpositions
cont ai ni ng BQACs were known, e.g. from docunent (3),
but coul d encounter hydrolytic stability problens
upon prol onged shelf storage and that, therefore,
BQAC conpositions should be provided with sufficient
shelf stability (page 2, lines 16 to 21).

Docunent (3) generically discloses conpositions

1714.D
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conprising 3%to 10% of a fabric softening agent
enconpassi ng those of the present fornmula | (page 1,
lines 3 to 5 and page 5, line 33, to page 6,

[ine 14). N, N-dinmethyl-N, N-di-(stearoyl oxyethyl)
amoni um chl oride, - metho sulfate, and N, N-di net hyl -
N, N-di - (pal m t oyl oxyet hyl ) ammoni um chl ori de are
nmentioned, inter alia, as possible individual
guat er nary ammoni um conpounds (page 6, lines 20 to
24). These three BQACs are conpounds of the present
formula I. In exanples 1 and 7, respectively, the
preparation of dispersions in tap water of N, N-di- (-
C.- C,-acyl oxyet hyl ) - N- B- hydr oxyet hyl - N- net hyl
amoni um metho sulfate in the presence of other
additives and of 2-al kyl -1-ethyl-1-stearoyl am doet hyl
i mdazoliniumethyl sulfate in the presence of sodium
p-tol uene sul fonate are di scl osed (page 10, lines 19
to 24 and page 12, lines 31 to 34).

The Board can accept both docunent (3) as a starting
poi nt for the evaluation of inventive step and the
techni cal problemdefined in the patent in suit in
respect of this citation.

In his subm ssion dated 14 May 1998, Appellant |

subm tted, as an extension of the data shown in table
1 of his letter dated 16 Decenber 1996 (which in turn
was based on the table on page 10 of the patent in
suit), a graphic representation of the pH dependence
of the stability of N, Ndi-(tallowyl oxy-ethyl)-N, N-
di met hyl ammoni um chl ori de upon storage for 12, 27,
and 49 weeks at roomtenperature (page 4, second

par agraph, in conbination with lines 9 to 11 on

page 4 of Appellant |I's letter of 10 Septenber 1997

1714.D
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and the paragraph bridging pages 7 and 8 of his
letter of 16 Decenber 1996). It shows the stability
as a bundle of curves with shapes varying between

rat her broad and flat (12 weeks' storage) and

par abol a-|i ke (49 weeks' storage), the nmaxim of

t hese curves being centred around a pH val ue of
approximately 2.9. Upon storage for 49 weeks, the
hydrolytic stability is about 99% at this pH val ue,
decreasing to |l ess than 75% at pH val ues above 4.2
and to less than 95% at pH values below 2.5 (e.g
roughly 66% at a pH val ue of about 1.8). These
findings are corroborated by Appellant |I's storage
tests at 50°C (page 6 of the letter dated 14 My
1998). If one accepts in Appellant I's favour that

t he conpositions having a pH outside the range of
from2.5 to 4.2 are representative for conpositions
of the state of the art as disclosed in docunent (3),
the solution clainmed according to claim1l of the main
request shows an inproved storage stability and,

t hus, solves the existing technical problem

It remains to be decided whether or not the subject-
matter of claiml of the main request involves an

i nventive step.

Appel l ant | repeatedly enphasised that the state of
the art was conpletely silent on the probl em of
hydrolytic stability of the respective BQACs, which
probl em had therefore not been recognised in the
state of the art. In the Board's judgnent, the fact
that Appellant | cane across this problemfor the

first tinme cannot contribute to inventive step, since

1714.D Y A
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hydrol ytic storage problens of the BQACs woul d have
been noticed by a skilled person dealing with such
sof tener conpositions and concerned with overcom ng
such drawbacks as part of its normal task (see the
decisions cited in 'Case Law of the Boards of Appeal
of the European Patent O fice' 1996, Chapter |
Patentability, in the first paragraph under D 6.9).

4.2 Appellant | did not contest that a skilled person
knew from the conmmon general know edge in the field
of chem stry that a given ester has - in dependence
fromthe pH - an area of maxi mum hydrol ytic
stability, the position and the shape of the
stability maxi mum being linked to its chem cal
structure (see e.g. docunent (57), page 153,

Figure 13, which gives approximate pHrate profiles
for the hydrolysis of various esters). \Wen
guestioned on this during oral proceedings, Appellant
| confirmed that a skilled person woul d have expected
the existence of a stability nmaxi mum al so for the

conmpounds of fornmulae | and Il of claim1l of the main
request.
. 4.3 However, he contended that in the present case the

skill ed person would have had no i dea which pH woul d
lead to a stability maxi mnum of the softener
conposition and that, therefore, establishing the

appropriate pH range required inventive skills.

4.4 The Board cannot accept this argunment in view of
docurnent (50), which Appellant | considered however
not to be a docunent which could be cited against the

cl ai ned i nventi on.

1714.D Y A
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2.4.4.1 This citation is a business letter from Respondent 1|
to a custoner, TENSIA (Belgium, dated 28 May 1985.
This letter, which contained no indication at all
that its contents should be treated as confidential,
informed in particular of two aqueous conpositions
contai ning the two bi odegradable cationic textile
softeners STEPANTEX VR 85 and STEPANTEX VP 85 and
gave price quotations for these conpositions
conprising 5% and 15% of active ingredient,
respectively (page 1). Near the end of page 2 of the
same letter the follow ng sentence is to be found
(English translation by the Board):

"Finally, we draw your attention to the fact that our
STEPANTEX ar e bi odegradabl e because of their
structure and that the stability of the nolecul e has
its optimumat a pH of about 3."

No chem cal formula or name is given in this letter
for STEPANTEX VR 85 and STEPANTEX VP 85.

2.4.4.2 Appellant | contested that this |etter made avail abl e
to the public its technical contents which therefore,
so he concluded, were not state of the art. He argued
that it was a piece of internal correspondence
between two particular partners to which the public
woul d not have had access and that, in spite of the
fact that no confidentiality obligation was
indicated, it had to be assuned that there was an
unwitten confidentiality agreenent between the
partners covering the subject-matter of this letter

In this context, Appellant | referred to docunent

1714.D Y A



2.4.4.3

2.4.4. 4

(48) in support of his allegation. This docunent is
letter of 3 June 1981 from Respondent Il to I NRS
(Paris) relating to STEPANTEX Q 185 and bears on the
top of its first page the note (in French)

" CONFI DENTI ELLE". According to Appellant I, this
clearly showed Respondent I1's intention to keep
secret all the informati on on STEPANTEX products,

whi ch consequently applied also to docunent (50).

T 0932/ 96

a

Appel lant 1's argunments cannot convince the Board. No

rel ati on between the addressees INRS (Paris) and
TENSI A (Bel gium has been established or could be
assuned. Therefore, there exists no connection
between the two letters (48) and (50), which
consequently have to be treated separately and

i ndependently from one anot her.

In the absence of any evidence to the contrary,
docunent (50) is, in the Board' s judgnent, nerely a
business letter containing a sales offer for and
technical information on products, as is conmon
practice in normal relations existing between a
manuf acturer and a (potential) custonmer, wthout any
further obligations, either explicit or inplicit,
resulting therefromfor the business partners. The
Board finds in particular that there is nothing at
all in docunent (50) to suggest sone kind of a

devel opnent co-operation or any other speci al

rel ati onshi p between the parties going beyond a
routi ne business rel ationship which m ght have
justified concluding that there existed a particul ar
confidential relationship between the parties

concerned. Therefore, and in view of Appellant |I's

1714.D



- 17 - T 0932/ 96

concession that he could only assune but not prove
t he exi stence of a secrecy obligation on behalf of
TENSI A (Bel gium, this subm ssion is based on nere

specul ation and is not accepted by the Board.

2.4.4.5 1t follows fromthe above that the addressee TENSI A
(Belgium) is a nenber of the public not bound by any
secrecy obligation and that docunent (50) was
available to the public; its contents are, therefore,
state of the art within the nmeaning of Article 54(2)
EPC. It is not necessary to prove that additional
menbers of the public also had know edge of that
docunent and its contents (see also T 0482/89, QJ
1992, 646, point 3 of the Reasons for the Decision).

2.4.4.6 Docunent (70), relied on by Appellant | in this
context, is a conpany brochure from Respondent |1. As
Appellant | confirned, it was nade available to the
public in 1988, as is apparent froma handwitten
annotation on its last page, and is not state of the
art. It provides information, inter alia, on the
stability of two conpositions containing "STEPANTEX
(di al kyl esterammoni um a 90% " wi t hout naking
reference to the pH of the conpositions (top of
page 8 and pages 9 to 11). According to Appellant 1,
this would prove that it has never been
Respondent Il1's intention to informthe public of the
pH val ue of the maxi mum stability of the STEPANTEX
products. However, the nere fact that specific
information is not conprised in a particular docunent
does not prove that this information should not be
(or has not already been) published at all.

Therefore, the Board does not agree that docunent

1714.D Y A
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(70) indicates the confidential character of the
contents of docunment (50).

2.4.4.7 Thus, the Board concludes that those skilled in the
art knew from docunment (50) that cationic,
bi odegradabl e fabric softeners had a stability
optimum at a pH value of around 3. Even w t hout
information on the exact chem cal structure of these
conpounds, a skilled person would have been struck by
this technical teaching, since it was the only
information available in the art dealing with the
stability aspect of biodegradable cationic softener

conmpounds.

2.4.5 In view of the common general know edge (see poi nt
2.4.2, above), it was not only obvious for a person
skilled in the art to search for the pH range, where
t he conpounds of forrmulae I and Il woul d have opti num
hydrol ytic stability, by doing no nore than routine
experinmentation but, having regard to the information
provi ded in docunent (50), it was in particular
obvious to try, with a reasonabl e expectation of
success, to adjust to that end the pHto a val ue of
around 3, which value is close to the centre of the

clai med pH range according to the main request.

2.4.6 The Qpposition Division argued that a skilled person
woul d have firstly investigated the basic pH range
when searching for a solution to the existing
techni cal problem since docunent (67) disclosed a pH
bel ow 11, preferably bel ow 10 but above 8 for
avoi di ng hydrol ysis of BQACs (the paragraph bridging

pages 19 and 20 of the decision under appeal).

1714.D Y A
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This argunment is not convincing. The rel evant
passages of docunent (67) read:

"Where this type of biodegradabl e cationic surfactant
is used, it is preferred that the detergent
conpositions have a pH of not greater than about 11
preferably | ess than about 10, in the |aundry
solution, in order to mnimze hydrolysis of the
cationic surfactant” (colum 11, lines 50 to 52) and

"Particularly preferred conpositions have a pH of at

| east about 8 in the laundry solution, in order to

i nprove the renoval of body soil" (colum 3, lines 33
to 36).

Thus, these passages relate to the |aundry
performance of the respective BQACs and their

behavi our in the laundry sol ution but have nothing to
do with their storage stability in the conpositions
to be later added to the laundry solution. This
finding is corroborated by the passage preceding the
| ast sentence quoted above from docunent (67). There,
it is disclosed that the respective conpositions may
be formulated to have a pH of at |east 6, preferably
greater than about 7 "in order to optim ze cleaning
performance”, since "the particulate soil renoval
capabilities of the conpositions tend to decrease" at
a pH below 6 (colum 3, lines 26 to 33). Thus,
docunent (67) teaches how to conprom se between high
particul ate soil renoval and reduction of alkaline
hydrol yti c deconposition in the laundry sol ution of
the BQACs, but is silent on the probl em of
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insufficient hydrolytic stability of these conpounds
on storage. Therefore, the Board concludes that the
skill ed person woul d have di sregarded docunment (67)
when | ooking for a solution to the technical problem

underlying the patent in suit.

2.4.8 Appel l ant 1 al so enphasi sed that a group of
particul ar acids was specified in claiml of the main
request as the nmeans for the pH adjustnent and that
the addition of fatty acids to the conpositions
concerned woul d not give the beneficial effect ained
at. However, the acids applied are Bronstedt acids,
such as inorganic mneral acids. These are the nost
conventional neans which a skilled person woul d
consider imediately for "regulating the pH' in
aqueous systens. In fact, the alleged "sel ection" of
Bronstedt acids includes all acids normally used for
such purpose. The exclusion of acids which a skilled
person woul d not have used anyway because of
foreseeable difficulties (such as the Iow solubility
of fatty acids in water) cannot render this feature

non- obvi ous.

2.4.9 It follows fromthe above that the subject-matter of
claim1l of the main request was obvious to the
skilled person vis-a-vis docunents (3) and (50) and

does not involve an inventive step (Article 56 EPC).

2.5 Apart fromthe m ssing disclainer, process claim1 of
auxiliary request Ais formally distinguished from
claim1 of the main request by the process feature
"“... regulating the pH of the conposition by adding a
Bronstedt acid ...". As set out in point 2.4.8, the
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addition of a Bronstedt acid to a conposition for
regulating the pH of the latter being well known as
such, the process would only be non-obvious if the
resulting conposition was inventive. This not being
the case for the reasons given above, it follows that
claim1 of auxiliary request A does not involve an

i nventive step.

Claim1l1l of auxiliary request B differs fromthat of
auxiliary request A by specifying the process feature
as "... by injecting a nelt of said bi odegradabl e
guat ernary anmmoni um conpound into a waterseat to
which a Bronstedt acid selected from... has been
added ..." (see above point V). Appellant | has not
provi ded any evidence that this process feature,

whi ch was known as such from exanple 6 of docunent
(65) (page 15, first paragraph), was of technical

rel evance for obtaining the beneficial result ained
at, i.e. inproved storage stability. On the contrary,
he stated during the exam nation proceedi ngs - as was
poi nted out by Appellant Il in lines 13 to 14 on

page 5 in his fax of 19 May 1998 - that "... the
present invention is based on a specific pH range

whi ch ensures maxi mum hydrol ytic stability; how this
is achieved is not essential ..." (letter dated

5 April 1991, page 1, lines 7 to 9 fromthe bottom
Therefore, the Board concludes that this feature does
not render the clained process inventive and that the
subject-matter of claim1l of auxiliary request B does

not involve an inventive step.

The sane argunents apply in principle also to

respective claim1 of each of auxiliary requests C, D
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and E. These latter clains differ fromthe fornmer
ones in that the lower |imt of the pHrange is 3.4
instead of 2.5. Wereas the pHrange of from3.4 to
4.2 no longer conprises the figure "3" nentioned in
docunent (50), this range is still in the

nei ghbour hood of a pH of around 3, to which the
skilled person was al erted by docunent (50) when

| ooking for a better hydrolytic stability of the
conmpounds concerned. Moreover, this pH range no

| onger enbraces the maxi mum of the storage stability
shown at pH 2.9, but only sone internediate stability
val ues (see point 2.3, above). Therefore, in the
Board's judgnent, the limtation of the pHrange in
auxiliary requests C, Dand Eis arbitrary and cannot
help to inprove Appellant |I's case. |ndeed, the Board
considers that once it is established that the
skilled person knows what to do in order to determ ne
the pHrange likely to lead to the best possible
hydrolytic stabilities, it cannot be an inventive
measure to | eave out that part of the range for which
the desired inprovenent would be highest. It follows
that the subject-matter of claim1 of each of
auxiliary requests C, D and E does not involve an

i nventive step.

For these reasons it is decided that:
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2. The patent is revoked.

The Regi strar: The Chair man:

E. Gorgmaier A Nuss
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