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Summary of Facts and Subm ssi ons

0836. D

Eur opean patent No. 0 420 918 was granted on
30 Decenber 1992 on the basis of a single claim

This claimreads as foll ows:

"1l. A decanter centrifuge (1) conprising a rotatably
journalled bow (2) and a rotatable screw conveyor
(7) journalled in the bow (2) and of the type in
whi ch the conveyor (7) is connected with the bow
(2) through a reduction gear (22) provided with a
housi ng co-rotating with the bow (2), a driven
shaft connected with the screw conveyor (7), and a
drive shaft whose nunber of revolutions determ nes
the rel ative nunber of revolutions of the conveyor
(7) relative to the bowl (2), characterized in
that the reduction gear (22) is rotatably
journalled in separate bearings (25, 26), that its
housing is connected with the bow (2) through a
flexural but torsionally stiff coupling (28), and
in that the driven shaft of the reduction gear and
t he conveyor (7) are |ikew se connected through a

flexural but torsionally stiff coupling (29)."

The opposition filed against the patent by the
respondent (opponent) was based on |ack of novelty in
view of a public prior use of a decanter centrifuge
within the neaning of granted claim1l1 sold and
delivered to OWA plant in Orgon France in 1970 and
resulted in the revocation of the patent in suit in the

oral proceedings of 28 June 1996. The witten deci sion
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within Article 102(1) EPC was issued on 30 July 1996.

| V. Agai nst the above decision the patentee - appellant in
the follow ng - | odged an appeal on 19 Septenber 1996
payi ng the appeal fee on the sane day and filing the
statenent of grounds of appeal on 2 Decenber 1996.

V. The appel | ant requested to set aside the inpugned
deci sion and to maintain European patent No. 0 420 918

as granted and furthernore to reinburse the appeal fee.

\Y/ The respondent requested that the appeal be dism ssed
and that apportionment of the costs incurred in oral
proceedi ngs be ordered.

VI, Fol |l owi ng the Board's conmuni cati on pursuant to
Article 11(2) RPBA dated 7 Novenber 1997 in which the
Board's provisional opinion about the issues raised by
the appellant in his statenent of grounds of appeal was
gi ven, oral proceedings were held on 14 January 1998
before the Board. Wth respect to the above requests of
the parties essentially the followi ng argunments were

br ought forward:

(a) appellant:

- the Qpposition Division conducted the
proceedings with partiality; it is not
under st ood why the respondent got the
favourabl e statenment, "that it was difficult
for himto research a case that |ies around
twenty years in the past”, whereas the

difficulties of the appellant were not

0836. D Y
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consi dered at all;

furthernore, in the oral proceedings before the
OQpposition Division the appellant's
representative was handed a copy of the

aut hori zation of the respondent’'s
representative only after 12.35 pm where upon
t he Qpposition Division noved i mediately to
the verification of the requests w thout

all owi ng the appellant any tinme to study the
docunent ;

finally, the Opposition Division acted al so
with partiality with regard to the evidence
submtted by the respondent for the alleged
prior use: while originally M Curdes of the
supplier of the reduction gear was naned as the
wi tness for verifying the circunstances of the
al l eged prior use the office accepted
statenents of another person, nanely OWA' S

M Chéne;

- in his notice of opposition the respondent gave
three different addresses. Therefore, his
identity was not clear, when filing the
opposition; the Qpposition Division contributed
to the confusion by using still another address
for correspondence wth the respondent;

therefore, the opposition is not adm ssible;

- furthernore, the signatures on the notice of
opposition were not clear and did not indicate

the position of the signatories; the fact that

0836. D U
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t he signatories were professional
representatives could not be ascertained from
the notice of opposition; if an enpl oyee does
not identify hinself as a professional
representative at the beginning of the

opposi tion proceedings, he nust file an

aut hori zati on;

- the Opposition Division commtted a substanti al
procedural violation by neglecting to invoke
Rul e 101(4) EPC, although the respondent had
failed to file authorizations for his enpl oyees
upon invitation of the Opposition Division
within the tine limt prescribed,;

- the alleged prior use of a decanter centrifuge
with the features of granted claim1l is
contested since the respondent coul d not
produce a docunment show ng when the centrifuge
was sold to OMWA and under what circunstances;
a factory normally is not open to the public so
that the know edge of the alleged prior use was
not available for the public; the statenents of
OWA' S M Chéne were produced after the
priority date of the clained invention and have
therefore to be disconsidered since they
nor eover are silent about the sale of the
centrifuge and the issue of public access to

the alleged prior use.

(b) respondent:

- the identity of the opponent was clear fromthe

0836. D U
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begi nni ng of the opposition proceedings;

- since the signatories of the notice of
opposition are professional representatives
they did not need to file an authorisation;
whet her or not the EPO for postal purposes uses
an address which is different fromthe
opponent's mai n address has nothing to do with
the adm ssibility of the opposition;

- the clainmed prior use was fromthe beginning
based on the conbi nation of a centrifuge, see
(D10) drawi ng of a "HUMBOLDT WEDAG' sol i d-bow
centrifuge, type VS, a reduction gear, see
drawi ngs (D1) to (D9) of Heinrich Desch KG/
DESCH KG / Desch Antriebstechni k, and coupli ngs
bet ween the centrifuge and the reduction gear,
see (D2), (D8) and (D9) in particular, and see
(D13), nanely a draw ng of "Desch KG' rel ating
to a "Schl eudergetriebe ...";

- the user of the centrifuge, nanely the French
conpany "OWA" has assenbl ed the above
reduction gear and the above couplings wth the
(D10) - centrifuge between 4 and 14 February
1971, see (Dl11), a table of "Desch
Antri ebst echni k" including "OMWA" as the
client, M Buson as the client's director and
the tinme indication for the "Mntage", nanely
"v. 4.2.71 - 14.2.71";

- the statenments (D12) and (D14) confirmthat the
centrifuge VS 1 000 x 1 500 was assenbled with

0836. D U
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t he reduction gear/couplings in February 1971
and was in action since then;

mai nt enance/ repairing and changi ng of parts
according to (D14) was carried out by "OWA"

- since "OWA" was not bound by any arrangenents
concerning confidentiality the prior use of a
decanter centrifuge with all the features of
granted claim1l was public, since "OWA" was
fully aware of the functional advantages of its
decanter centrifuge, nanely the provision of
i nner and outer couplings being flexural but

torsionally stiff;

- the subject-matter of claim1l | acks therefore
novelty so that the appeal should be di sm ssed;

- the respondent has indicated all facts with
respect to the above prior use within the timne-
l[imt for giving notice of opposition including
the indication of the wtness M Curdes; from
the fact that the EPO all owed statenents of
OWA' s M Chéne into the proceedings it cannot
be derived that the EPO was partial since
evidence to confirmthe facts indicated in due
time in the opposition proceedings are open to
the discretion of the respondent and not bound
by the time-limt for giving notice of

opposi tion;

- appellant's appeal is deenmed as an abuse of the
appeal proceedings since the issues raised,

such as adm ssibility of the opposition,

0836. D U
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aut horisations, circunstances of the all eged
prior use were clear and al ready deci ded upon
by the first instance; apportionnment of costs
incurred in oral proceedings is therefore
deened justified.

Reasons for the Decision

1

The appeal is adm ssible.

Partiality

According to Article 24(3) EPC nenbers of a Board of
Appeal or of the Enlarged Board of Appeal may be
objected to by any party, if suspected of partiality.
Al though this Article by its wording, applies only to
menbers of the Boards of Appeal and of the Enlarged
Board of Appeal, the requirement of inpartiality nust
be considered as a general principle of |aw according
to whi ch nobody shoul d decide a case in respect of
which a party may have good reasons to assune
partiality. This basic requirenent therefore applies
al so to enpl oyees of the departnents of the first

i nstance of the EPO taking part in decision making
activities affecting the rights of any party (see
decision G 5/91 of the Enlarged Board of Appeal, QJ EPO
1992, 617, point 3).

In the present case, however, the Board cannot detect

any sign of partiality in the way the Qpposition

Di vi si on conducted the proceedi ngs.

0836. D
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The remark, that "it has surely required the opponent
consi derable effort to research a case that lies

20 years in the past (1970 versus 1993) and the
opponent mnust be excused to have taken longer to find
t he rel evant docunents or even to have waited with the
search until it becane fully apparent that such
docunent would be inportant."”, was part of the
reasoni ng, why the Qpposition Division considered it
justified to take the docunents into account though

t hey had been filed after the expiry of the time limt
for filing an opposition. It is a fact that the farther
a prior use dates back in the past, the nore difficult
it can be to prove it. Wether in this particular case
the Opposition Division was m staken in assum ng such
difficulties is not a question of partiality.

The further conplaint that the appellant's
representative was prevented from comenting on the
aut hori zation for the respondent's representative
because it was handed over to himonly just before the
requests were verified can al so not be followed by the
Board. In its comrunication the Board has already

expl ained that the appellant should have asked to be
given the opportunity to comrent on the authorization
if he had wanted to do so. According to the m nutes of
the oral proceedings no such request was forwarded. In
any case, as also set out in the communication of the
Board, for the continuation of the proceedings the

aut hori zati on was not necessary, the respondent's
representative being a professional representative and
the Opposition Division not requiring an authorisation

because of particular circunstances (decision of the

0836. D U
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President of the European Patent O fice dated 19 July
1991 on the filing of authorisations Article 1(3), see
for further details point bel ow).

Al so the adm ssion of evidence originating from

M Chéne, enployee of OWA, by the Opposition Division
is not to be criticized as partial. The Opposition
Division had to examne the alleged prior use as to its
nmerits and had to evaluate the evidence provided for in
that respect. The fact that it took into account two
statenents of M Chéne - (D12) and (D14) - because it
considered themto be relevant is in accordance with
Article 114(1) EPC. As already explained in the

conmuni cation of the Board, these docunents were not
even filed late, but partly as reaction to an
observation nmade by the patentee that the notice of
opposition did not contain any docunents show ng the
delivery of a specific gear to the custoner - (D12),
and partly upon specific request of the Qpposition

D vision - (D14).

Partiality can al so not be deduced fromthe fact that
the Opposition Division accepted the statenents of

M Chene al though in the notice of opposition another
person, nanely M Curdes from Desch Antriebstechni k had
been offered as a witness for the proof of the alleged
prior use. A party is not obliged to stick to a neans
of proof indicated at first if in the course of the
proceedi ngs specific evidence required can be provided
nore easily and qui cker by another neans of proof which
the Opposition Division in the exercise of its

di scretion can accept. Finally the appellant's

attention is drawn to the possibility that an objection

0836. D U
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on the ground of suspected partiality before the first
instance may be disregarded if it has not been raised
i medi ately after the party concerned has beconme aware
of the reason for the objection (decision G 5/91,

point 4). This is in the interest of a streanlined
econoni cal procedure. In the case under consideration
the appellant did not raise this objection in the
entire proceedings before the first instance, though
the incidents he refers to in his statenent of grounds
of appeal did not occur at the end of these

pr oceedi ngs.

In this case, however, the Board considered it nore
appropriate to exam ne the objections of partiality as
to their substance. As they have proved to be not well
founded the Board proceeds with the exam nation of the
substantial grounds of appeal.

Admissibility of the opposition

According to Article 99(1) EPC any person may give
noti ce of opposition to the European patent granted
within nine nonths fromthe publication of the nention
of its grant. By the end of this tinme limt the
opponent nust have identified hinself as an individual

person or entity.

According to Rule 55(a) EPC the notice of opposition

shal |l contain the nane and address of the opponent and
the state in which his residence or principal place of
business is located, in accordance with the provisions
of Rule 26, paragraph (2)(c) EPC. In Rule 26(2)(c) EPC

it is specified that the nanes of |legal entities shal

0836. D
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be indicated by their official designations and that
t he addresses shall be indicated in such a way as to
satisfy the customary requirenents for pronpt posta
delivery; in any case they shall conprise all the
rel evant adm nistrative units including the house

nunber, if any.

The opponent (respondent) started its notice of
opposition with the follow ng introductory sentence:

"H ermt erheben wir, die Kl dckner-Hunbol dt - Deut z

Akti engesel | schaft, N kol aus-August-Oto-Allee 2, 51149
Kol n, Bundesrepubl ik Deutschl and, gegen das
obengenannt e europai sche Patent Ei nspruch ...",

t hereby conplying with the requirenments of Rule 55(a)
EPC in connection with Rule 26(2)(c) EPC

In its communi cation the Board has expl ained in detai
that the above nentioned requirenents being fulfilled
the identity of the opponent was clear.

The appel | ant, however, maintained his viewthat
because in the notice of opposition three addresses,
according to him were given the identity of the
opponent was anbi guous and the opposition therefore

i nadm ssi bl e.

It is true that at the top of the notice of opposition,
|l eft hand side, there is furthernore printed the
address "51057 Kol n" wi thout indication of street and
house nunber. As al ready explained, this |latter address
is the address for pronpt postal delivery as required
by Rule 26(2)(c) EPC. By the indication of an

0836. D U
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addi ti onal address for pronpt postal delivery the
identity of the opponent is not affected at all.

The so-called third address printed at the top of the
notice of opposition, right hand side, "Kaoln-Porz,

Ni kol aus- August-Qtto-Al |l ee 2" does in substance not
differ fromthe one indicated in the introductory
sentence of the notice of opposition. The part of

Col ogne called Porz is included in the postal nunber
"51149". For the precise indication of the visiting
address it nmakes nore sense to nomnate, in addition to
the street, also the greater unity, nanely the
district, rather than the postal nunber which to nost

peopl e does not convey any useful information.

Therefore, no anbiguity as to the identity of the
opponent can be deduced fromthe indication of the

opponent's address in the notice of opposition.

Finally, the appellant maintained his view that the
Qpposition Division used a fourth address to

communi cate with the opponent. Wil e the appell ant
accepted that the opponent cannot be held responsible
if the Opposition Division uses an address other than
the one indicated by the opponent, he insisted that it
was the opponent's responsibility to furnish his
address in an unanbi guous way, which he had not done,
and to advise the EPOif information not furnished by
himis published by the EPO. Therefore, clarification

of the identity of the opponent was needed.

Apart fromthe fact that the Opposition Division did

not use an address other than that provided by the

0836. D Y
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opponent as al so explained in the previous

comuni cation, but just added the departnent "Patent-
wesen PR-P" in order to indicate to where within the
opponent's firmthe mail should go, the use of a

di fferent address by the OQpposition D vision would not
have affected the identity of the opponent. If he has
once disclosed his identity in accordance with the
requi renents of the European Patent Convention, as in
the present case, no subsequent action by the
Qpposition Division can cast doubt on it.

Furthernore, the appellant objected that the signatures
on the notice of opposition were not clear and that the
position of the signatories within the opposing conpany
was not i ndi cated.

It is true that the names of the persons signing the
noti ce of opposition were not repeated in block letters
or typed.

According to Rule 36(3) EPC all docunents, with the
exception of annexed docunents, filed after filing of

t he European patent application nust be signed. This

i ncludes the notice of opposition. The notice fromthe
Eur opean Patent O fice dated 2 June 1992 concerning the
filing of patent applications and ot her docunents, adds
in point 3 |last sentence that the nanme and position of
t he person signing the docunent nust be clear fromthe
signature. According to Rule 36(3) second sentence EPC
a docunent which has not been signed can still be
signed within atine limt to be laid down by the

of fice. The sane nust apply to signatures which are not
| egi ble. The fact that a notice of opposition has been

filed without signature or with an illegible signature

0836. D U
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does not lead imediately to the result that the
opposition is deened not to have been filed. This is,
according to Rule 36(3) last half-sentence, only the
case if the tinme limt is not observed.

In the case under consideration, no invitation to
remedy the deficiency of illegible signatures was sent
to the opponent. Therefore a tinme [imt did not start
torun. In all the letters followng the notice of
opposition the nanmes of the signatories were always
typed out. Wth that, the opponent rectified a possible

deficiency on its own initiative.

The second requirenment, the position of the
signatories, was - contrary to the allegations of the
appellant - clearly indicated in the notice of
opposition, nanely power of attorney for the first
signatory, M Nau and proxy for the second signatory

M Christl. By that the opponent indicated that it was
not represented by an outside professional
representative but acted hinself through two enpl oyees.
The appellant seens to be in error when maintaining his
view that the notice of opposition refers neither to
enpl oyees nor to professional representatives. In its
reply to the notice of opposition the appellant hinself
has identified the abbreviati ons before the names of
the signatories as "per procura"” and "in Voll macht" or
"in Vertretung". These terns clearly indicate the
position of enpl oyees. Being enpl oyees they do not
appear in the patent register. Only professional
representatives who are not enployees are listed in the

pat ent register.

0836. D Y
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In addition the appellant has alleged that the
opposition was not adm ssi bl e because the signatories
of the notice of opposition did not file an

aut hori zation. According to himan enpl oyee nust
declare with the notice of opposition that he acts as a
prof essi onal representative. Qtherwi se he nust file an

aut hori zati on.

This interpretation is erroneous.

According to Article 133(3) EPC natural or |egal
persons having their residence or principal place of
busi ness within the territory of one of the Contracting
States may be represented in proceedi ngs by an enpl oyee
who need not be a professional representative but who
nmust be authorised in accordance with the I nplenenting
Regul ations. In Rule 101(1) first and second sentence
EPC it is stipulated that representatives shall upon
request file a signed authorisation within a period to
be specified by the European Patent O fice. The
President of the European Patent O fice shall determ ne
the cases where an authorisation is to be filed. The
Presi dent has done so by decision of 19 July 1991 (QJ
EPO 1991, 489). In Article 3 of this decision it is
prescribed that enpl oyees who are representing a party
under Article 133(3) EPC and who are not professional
representatives nust file a signed authorisation or a
reference to a general authorisation already on file.
In the case under consideration both signatories of the
noti ce of opposition were professional representatives
and thus did not need to file a signed authorisation.
Article 1(1) of the above decision stipulates that a

prof essi onal representative whose nanme appears on the

0836. D
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[ist maintained by the European Patent O fice and who
identifies hinmself as such shall be required to file a
signed authorization only in the circunstances set out
in paragraph (2) and (3) below. Contrary to the
appellant's allegations no time limt is prescribed as
to when such identification nust take place. Therefore,
it my be done after the filing of the notice of
opposition. In view of that it was perfectly legitinmate
for the signatories of the notice of opposition to
reply to the Qpposition Division's invitation to file
an authorisation by referring the Opposition Division
to their being professional representatives. The
deficiency had i ndeed not been the | ack of a signed

aut horisation, but the failure of the signatories of
the notice of opposition to identify thensel ves as

prof essional representatives. The Opposition Division
being satisfied with the opponent's reply did not see
any reason to invoke paragraph 3 of Article 1 of this
deci sion foreseeing the possibility of requiring an
authorisation in particular cases. Therefore, contrary
to the appellant's allegations Rule 101(4) EPC
prescribing that if the authorization is not filed in
due tinme the procedural steps taken by the
representative be deened not to have been taken, does
not apply in the present case, with the consequence
that the notice of opposition has to be considered duly
filed.

0836. D U
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Prior use, novelty

A centrifuge of KHD Hunbol dt Wedag AG "VS 1 000 x

1 500" was sold to OWA in Orgon, France. Details of
the centrifuge can be seen from (D10), see headline
"type VS'. The indication "1 000 x 1 500" for the
centrifuge-type is not contradictory to the type-

i ndication "VS" since these figures are nerely
references to the dianeter and the | ength of the

centrifuge in suit.

As can be seen from (D11) OWA's director, M Buson,
ordered five reduction gears of the type GW S71/51-L,
whi ch were nounted on the above nentioned centrifuge
between 4 and 14 February 1971. It is true that the
date of purchase of the centrifuge has not been
verified by the respondent, but from (D11l) it is clear
t hat OWA owned such a centrifuge at |east in February
1971 i.e. well before the priority date of the patent

in suit.

From evi dence (D1) to (D9) emanating fromthe provider
of the reduction gear and the flexural but torsionally
stiff couplings, nanely "Desch", the gear type and the

construction of the couplings can be seen in detail.

0836. D
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Wil e the planetary gear "2" shown in (D10) was

cantil ever-like nounted, the replacenent gear according
to (D1) to (D5) was supported on the ground making it
necessary to provide for flexural but torsionally stiff
couplings according to (D2), (D8), (D9) and (D13). By

t he provision of the above couplings the resulting
decanter centrifuge, nanely (D10) plus (D1) to (D5)
plus (D2), (D8), (D13) conprises all technical features
of granted claim1 including its advantageous effects
on the critical nunber of revolutions or enabling the
increase of the length of the separating space and the
separating effect and/or the separating capacity
respectively.

Since "OWA" was a client and as such al ready
constituted the public and since no evidence has been
filed in respect of any arrangenents with respect to
confidentiality between the respondent, the Desch-
conpany and OWA, the Board is convinced that the
fundanental s of the decanter centrifuge according to

point 4.4 were nade available to the public.

Wiile it mght be difficult or even inpossible to get
an idea of the inner coupling during operation, it has
to be borne in mnd that a decanter centrifuge has to
be regularly maintained including its conplete

di smounting for inspection or repair or replacenent
pur poses. At |east then the construction of the outer

and i nner coupling could easily be seen.

A further confirmation of the circunstances of the
claimed prior use are the declarations of OWA's
M Chéne, (see (D12) and (D14)), fromwhich it can be

0836. D
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seen that the KHD decanter centrifuge was of the type
"VS 1 000 x 1 500", that the gear box from Desch-

conpany was of the type "GwW S71/51L-22824 and that the
couplings had curved teeth and coupl ed the gear box to

t he centrifuge.

Since these indications from (D12) and (D14) are
consistently in line with respondent's evidence (D1) to
(D11) the Board is convinced that the prior use brought

forward by the respondent is proven.

Appel I ant' s counterargunents are not convincing for the

foll ow ng reasons:

- the actual date on which the Hunbol dt Wedag-
centrifuge VS was sold to OWA is not rel evant
since the further history of what happened wth
the gear of this centrifuge after the sale was
clearly proven by the respondent, see for instance
(D11) as evidence of when the replacenent gears

were install ed;

- it can be |left undecided to what extent if any
OWA' s prem ses were publicly accessible before
the priority date of the patent in suit since it
is believable that OMWA was not bound by an
arrangenent concerning confidentiality and since
OWA itself has to be seen already as the public
to which the technical teaching about the decanter
centrifuge with outer/inner couplings being

flexural but torsionally stiff was avail abl e;

- appel lant's request to disconsider all statenents

0836. D
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produced by OWA' s M Chéne has to be rejected; it
has to be considered in this context that the
respondent clearly has indicated all facts of the
all eged prior use within the tinme-limt for giving
noti ce of opposition and that he can prove his
facts by whatever evidence he deens best; although
a wtness was naned in opponent’'s notice of
opposition it is possible to bring in evidence
froman enpl oyee of OWA, nanmely M Chene, without
departing from accepted practice before the

Boar ds.

. 10 Summari zi ng the above considerations the subject-matter
of granted claim1 | acks novelty with respect to the
subject-matter of the prior use brought forward by the
respondent so that this claim1 cannot be naintai ned,
Article 54 and 100(a) EPC

11 The i nmpugned deci sion of the opposition division can

t herefore not be set aside.

Reimbursement of the appeal fee

According to Rule 67 EPC rei nbursenent of the appeal
fees can be requested and shall be ordered where the
Board of Appeal deens an appeal to be allowable (first
condition), if such reinbursenent is equitable (second
condi tion) by reason of a substantial procedural
violation (third condition). Only if all three
conditions are conplied wwth will the appeal fee be

rei nbursed by the European Patent O fice.

In the present case none of the conditions is
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fulfilled, in particular it has to be enphasized that
no procedural violation has taken place. The Opposition
Division acted in accordance with the provision cited
above by not insisting on the filing of authorizations
by the signatories of the notice of opposition after
they had identified thensel ves as professional
representatives. Therefore, the request of the
appel l ant for reinbursnment of the appeal fee nust be

r ef used.

Apportionment of costs

Article 104(1) EPC stipul ates that each party to the
proceedi ngs shall neet the costs he has incurred. A
departure fromthis principle requires special

ci rcunst ances. For reasons of equity a different
apportionnment of costs caused by taking of evidence or
by oral proceedings may be ordered. This is the case if
costs are cul pably incurred owing to inproper behavi our

or m suse of the proceedings.

In the present case no such i nproper behaviour has
taken place. The appellant nerely avail ed hinsel f of
his right to file an appeal, Article 107 EPC, first
sentence, and to request oral proceedings,

Article 116(1) EPC. According to this provision "oral
proceedi ngs shall take place ... at the request of any
party to the proceedings". The wording of this
provi si on, which does not contain any restriction,
makes it clear that it is a genuine right of any party
to request oral proceedings if he considers it
necessary. An abuse cannot be based on the fact that

the problens to be discussed in oral proceedi ngs had
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al ready been dealt with in the proceedi ngs before the
OQpposition Division. If a party is of the opinion that
a decision of the first instance is wong he is
entitled to file an appeal and to try to convince the
Board in oral proceedings that his appeal has to be

al | owed.

As no abuse can be established in this case, there is

no reason for not followi ng the principle that each
party neets the costs he has incurred.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request of the appellant for reinbursenent of the
appeal fee is refused.

3. The request of the respondent for apportionnent of
costs is refused.

The Regi strar: The Chai r man:
N. Maslin C. T. WIlson
0836.D

T 0850/ 96



