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Summary of Facts and Subm ssi ons
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The appeal is fromthe decision of the Qpposition
Division to reject the two oppositions and mai ntain
Eur opean patent No. 0 339 998 on the basis of six
clains as granted, the only independent claimreading:

"1l. A substantially non-aqueous |iquid cleaning
conmposition conprising solid particles of

al um nosilicate builder dispersed in a liquid phase,
said conposition also conprising an al kal i net al
netasilicate and being substantially free of bl each
precursor."

In the statenment of grounds of appeal and during the
oral proceedings held before the appeal Board on

9 March 2000, the Appellant (Opponent |) naintained
that the subject-matter of granted Claim1l | acked
novelty and inventive step (Articles 54 and 56 EPC).
Qpponent 11 did not take part in the appea

proceedi ngs.

The Appellant relied on the follow ng docunents:

(1) DE-A-3 625 189,

(2) EP-B-0 120 659,

(4) Journal of applied chem stry of the USSR, 50(4),
1977, pages 697-702 and

(5) RoOnmpp, Chem e Lexi kon, CGeorg Thiene Verl ag,
Stuttgart - New York, 1991, page 2933.
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He further relied on conparative tests filed in the
opposition proceedings with his letter of 24 May 1996.

The Appel | ant based his novelty objection on docunents
(1) and (2) and argued in essence that

- the situation in view of docunment (1) was
conparable with that of the case leading to
decision T 666/ 89 where an overlap of ranges was
held to be not novel;

- if the addition of netasilicate as clainmed were to
be considered as a selection out of a |ist of
possi bl e al kali silicates proposed in docunent
(1), this selection was nmerely an arbitrary one;

- the subject-matter of granted Claim 1 further
| acked novelty in view of docunment (2) which
i nherently proposed to add sodium netasilicate and
zeolite as a conbination of two builders to an
non- aqueous det ergent conposition.

Concerning inventive step, the Appellant expressed the
opi ni on t hat

- the cl ai ned subject-matter did not solve the
obj ective problemof the patent in suit to
stabilize perborate bl eachi ng conpounds;

- it was common general know edge to use
netasilicate for stabilizing perborate, even in a
conposition as disclosed in docunent (1);
reference was nmade to docunents (4) and (5).
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The Respondent (Proprietor) inter alia adopted the
reasoni ng of the appeal ed deci sion of the Qpposition
Division. H's arguments can be summarized as foll ows:

- The cl ai ned subject-matter was not directly and
unanbi guousl y derivable fromdocunent (1) or (2)
since it constituted a selection fromtwo lists in
vi ew of docunent (1), and because docunent (2) did
not di scl ose a possible conbination of zeolite and
al kali metasilicate.

- Contrary to the Appellant's allegation, none of
the cited prior art docunents related to the
exi sting problem of undesired gassing in non-
aqueous suspensions of alumnosilicates or to its
sol uti on.

The Appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

The Respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

0942.D

Novelty (Article 54 EPC)

Claim1l of the patent in suit requires that the non-
aqueous liquid cleaning conposition having solid
particles of alum nosilicate builder dispersed in a
i quid phase, additionally contains an alkali (netal)
netasilicate and is essentially free of bleach

precur sor.
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Docunent (1) al so discloses a non-aqueous |iquid

det ergent conposition conprising crystalline

alum nosilicate as an inorganic builder salt dispersed
in aliquid phase on the basis of non-ionic surfactants
(see Cains 1, 8, 12 and 16 and page 7, line 54 to

page 8, line 1). This conposition may further contain
inorganic builder salts, inter alia silicates (page 8,
lines 2 to 6).

Fromthe definition of the term"'bleach precursor’
given in the patent in suit (page 2, lines 16 to 20 and
30), it follows that the bleach precursor is equivalent
to the activator nentioned in docunent (1) (page 9,
lines 53 to 56). In this respect, docunent (1) teaches
that silicates undesirably deconpose peroxy acids which
IS why conpositions conprising peroxy conpounds and a
sui tabl e activator for generating such peroxy acids in
the washing |iquor should not contain silicates

(page 10, lines 39 to 43). This neans, vice versa, that
conpositions conprising silicates should not contain
conmpounds generating peroxy acids. Hence, the Board
accepts the Appellant's argunent that the exclusion of
a bl each precursor froma silicate containing cleaning
conposi tion was known from docunent (1).

Concerning the additional inorganic builder salts
suggested in docunent (1), special enphasis is laid on
al kali silicates as being useful builder salts,
preferably sodiumsilicates having a nolar Na,O Si O, of
from1l.6:1 to 1:3.2 (page 8, |line 10).

The term"sodiumsilicate" (Natriunsilikat; see page 8,
line 8 of docunent (1)) designates a group of
stoichionetrically well-defined chem cal conpounds
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whi ch are distingui shed fromeach other by their
respective nolar Na,O SiO ratios. Consequently, the
said preferred range of nolar ratios in docunent (1) is
nmerely a generic definition of a group of stable
silicate entities within the system Na,O Si O, including
doubtl essly sodium netasilicate but also, e.g. sodium
disilicate and sodiumorthosilicate, and m xtures of
said silicates wi thout, however, disclosing any

i ndi vi dual sodiumsilicate.

In deciding novelty it has to be considered that
normal |y a generic disclosure will not anticipate any
speci fic enbodi nent enbraced by that generic

di scl osure. This principle is confirmed by the
jurisdiction of the Boards of Appeal (see e.g.

T 763/ 89, not published in the Q) EPO, Reasons for the
Decision Nos. 2.4 and 2.5, and T 181/82, QJ EPO 1984,
401, reasons Nos. 7 to 9). Applying this principle, the
Board finds that document (1) does not disclose the
addition of (sodium netasilicate to the respective
composi tion.

This conclusion is not invalidated by the Appellant's
argunent that the termsodiumnetasilicate was nerely a
synonym for a group of conpounds defined by a

conti nuous range of nolar Na,O S O ratios of 0.9:1 to
1.1:1 which group was enbraced by the | arger group of
conpounds defined by the continuous range of nolar

Na,O Si G, ratios of 1.6:1 to 1:3.2 as disclosed in
docunent (1).

The parties agreed on the fact that, while sodi um
netasilicate has the stoichionetric fornmula Na,Si G,
i.e. atheoretical molar Na,OSI O ratio of 1:1, this
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nolar ratio in practise varies between about 0.9:1 and
1.1:1, since commercially avail able al kali netal
silicates normally wll not have exactly the
theoretical stoichionetry of the respective conpounds
(see also annex to the mnutes of the oral proceedings
before the Qpposition Division, points 3.1 and 3. 2).

Li kewi se, the Na,O Si O, ratio for commerci al sodi um
disilicate of the formula Na,Si,O was nerely "around"
1:2. It follows that the term sodium netasilicate
designates a particular chemcal entity, in spite of
the possible mnor variations in the Na,OSi O ratio
resulting fromthe manufacturing process and due to
varyi ng degrees of purity.

Consequently the present case is distinguished from
that underlying decision T 666/89 (QJ EPO 1993, 495,
reasons No. 4) where the novelty of conpositions

defi ned by continuous ranges of anmpunts of ingredients
was at stake. It follows that decision T 666/89 is not
applicable to the present case.

The Appellant's further |ine of argunent was based on
the fact that the conpositions of docunent (1) contain
al kal i perborate as bl eaching agent. The Appell ant
argued that it was the common general technica

know edge in the field of detergent conpositions that
alkali silicates stabilize perborates. This was, for

I nstance, represented by docunents (4) and (5). He
further submtted that a person skilled in the art
woul d, in practise, nerely consider waterglass,
nmetasilicate and disilicate as suitable for that

pur pose. He would, therefore, understand the speci al
recomendation of alkali silicates as co-builders in
docunent (1) in this sense. In his view, it foll owed
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fromthe reasoning given in T 666/89, that in the
present case novelty was not given because the
information in the prior art docunent (1), in

conbi nation with the skilled person's conmon genera
know edge (e.g. docunent (5)), was sufficient to enable
himto practise the technical teaching and because it
coul d be reasonably assunmed that he would do so.

In the present case, however, and as the Appell ant
conceded, in the group of "alkali silicates" nentioned
i n docunents (1) and (5), there are at |east three

i ndi vi dual conpounds at disposal in practise. This is
why the Board considers in accordance with T 181/82
(see reference above) the specific netasilicate as
bei ng not disclosed in said prior art. Moreover, no
evidence is at hand relating to a commbn genera

know edge in connection with the stabilization of
perborate in substantially non-agueous systens.
Finally, as far as he relies on decision T 666/89, the
Appel | ant overl ooks that, as al ready explained, this
decision is not applicable to the present case (see
above under point 1.3.5).

It follows that docunent (1) does not anticipate the
subject-matter of Caim1.

The Appellant further contested novelty of the subject-
matter of Caim1l in view of docunent (2). This
docunent al so di scl oses a non-aqueous |iquid detergent
conposition conprising a builder suspended in the non-
aqueous liquid phase. The builder is preferably
inorganic in nature. Several inorganic conpounds

i ncluding sodiumnetasilicate and zeolites are
enunerated in a list (page 2, lines 16 to 22 and
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lines 30 to 37) as suitable builders. Exenplified are
conposi tions which contain sodiumtripol yphosphate and,
in addition, "sodiumsilicate nonohydrate"” (Table | on
pages 4/5), the latter conpound being not nentioned in
t he above |i st.

The Appell ant argued that the sodiumsilicate
nonohydrate nentioned Table | had to be in fact sodi um
netasilicate since netasilicate was the only silicate
listed on page 2, line 36 of docunent (2), and since

t he nonohydrate was the common hydrate of sodi um
netasilicate. This was contested by the Respondent. Be
this as it may, the conposition of Table | cannot be
novelty destroying since it does not conprise an

alum nosilicate buil der.

However, the Board accepts that docunent (2) suggests
to conbi ne several builders in one conposition. But to
end up with the clainmed conbination of a zeolite (which
is a synonymfor alumnosilicate) wth sodi um
nmetasilicate in a non-aqueous |iquid detergent
conposition, a selection of two conpounds from one
list, which is equivalent to a twofold selection from
two identical lists, would have been required. This
twofol d sel ection and the resulting conbinati on not
bei ng foreshadowed in docunent (2), the Board holds the
cl ai med specific conbination of conponents was not
disclosed in citation (2) (see T 12/81, QJ EPO, 1982,
296, reasons No. 13).

For these reasons, the clainmed conposition is held to
be novel with respect to the disclosure of docunents
(1) or (2).
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I nventive step (Article 56 EPQC)

It remains, therefore, to be assessed whet her or not
the clai ned conposition is based on an inventive step.

Techni cal background

According to the patent in suit, profound gassing can
result fromthe incorporation of an alum nosilicate
bui | der i nto non-aqueous dispersions. It is taken into
account that the gassing may be caused by evol uti on of
gas trapped in the pores of the alumnosilicate and/or
catal yti c deconposition of other conmponents, in
particul ar by deconposition of perborate, catalysed by
the zeolite (page 2, lines 5 to 7 and 47 to 50). It is
further stated in the patent in suit that the gassing
can be substantially mtigated if the conposition also
contains an al kali netasilicate, provided that then the
conposition is substantially free of bleach precursor
(synonym for bl each activator; see point 1.1 above)

whi ch woul d be rendered unstabl e otherw se (page 2,
lines 8 to 10 and 23).

Cl osest prior art

None of the cited prior art addresses the probl em of
gassi ng of substantially non-aqueous liquid cleaning
conpositions. Therefore, the closest prior art docunent
may be represented by that docunent which discloses a
cl eani ng conposition having the nost features in comon
with the clainmed conposition. Docunent (1) is suitable
for that purpose, because it necessarily inplies a
zeolite builder dispersed in the non-aqueous |iquid
phase. The Appellant al so used this docunent for the
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assessnent of inventive step (letter dated 5 Novenber
1996, page 3).

Techni cal problemand its solution

According to the Appellant, the technical problem
consisted in stabilizing a perborate bleaching agent in
a non-aqueous liquid conposition, since only this was
verified by the exanples of the patent in suit and
since the anobunt of gas trapped in the pores of the
zeolite could only constitute a m nor proportion of the
total gas volune evol ved according to the exanples.
Reference in this latter respect was nade by the
Appellant to his calculations filed on 20 January 2000.
Moreover, the patent in suit itself contained no
reliabl e explanati on of the gassing, but nerely

specul ations in this respect.

In this context, the Appellant al so objected that since
an effect had only been shown in the patent in suit for
per borat e contai ni ng conpositions, and perborate not
bei ng a mandatory conponent of the cl ai ned conposition,
it was not plausible that the subject-matter of Claim1l
provided a solution to said problem Consequently, the
subject-matter of Caim1l could not be patentable.

The Board cannot accept this Iine of argunent for the
follow ng reasons: while the Appellant's cal cul ations
render plausible that the gas possibly contained in the
pores of the zeolite can contribute only to a m nor
degree to the gassing in the presence of perborate, the
Appel I ant did not provide any evidence showing that in
t he absence of perborate no beneficial reduction of
gassi ng coul d be achi eved by the incorporation of
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al kali netasilicate into the conpositions concerned.
After all, the Appellant hinself specul ated that
varyi ng anmounts of air could be physically entrapped
into the conposition depending on the different nodes
of m xing the conponents of the clained conpositions.
In this context, it should be noted, that it is
irrelevant to the present case whether perborate
cont ai ni ng conpositions evolve nore gas than perborate-
free conpositions as was shown by the Respondent in a
graph filed on 9 February 2000 since the decisive point
is the reduction of gassing and not its absolute
anount. Nor is it inportant whether a technica

expl anation for the gassing and its reduction is given
in the patent in suit or can be given a posteriori

el sewhere since the EPC does not require that a
scientific explanation of a technical effect is given.

The Appellant's redefinition of the problemis based on
a hind-sight evaluation of what m ght be the origin of
the gassing, once it has been realized that the gassing
becane a problem and a solution to this problem was
suggested in the patent in suit.

The Board hol ds, therefore, that neither convincing

evi dence nor convincing argunents are avail abl e which
woul d necessitate a reformul ati on of the technica
problemas it is stated in the patent in suit, i.e. the
avoi dance of said gassing, no matter what causes it
(page 2, lines 5to 6).

The exanpl es of the patent in suit show that the

gassing is reduced where sodium netasilicate has been
added to the conposition (see Exanples 1 and 2). The
Appel | ant questioned these experinents in view of his



2.4

0942.D

- 12 - T 0811/ 96

own tests filed during the opposition proceedi ngs
which, in his opinion, showed that the effect |ay
within the margin of error given by the Respondent in
respect of the exanples of the patent in suit. However,
as becane evident fromthe Appellant’s own diagrans
representing his tests and filed during the ora
proceedi ngs before the Opposition Division, said tests
were carried out with a different non-ionic surfactant
as the solvent (see keys to annex 1 and 2 attached to
the mnutes of the oral proceedings before the
Qpposition Division). Consequently, in the absence of
own error margins, those established for the
Respondent’ s experinents cannot be sinply applied to
the Appellant’s tests from which, thus, no concl usions
can be drawn. Therefore, the exanples of the patent in
suit remain relevant and render plausible that the

exi sting problem actually has been sol ved by the

subj ect-matter as cl ai ned.

It remains to be deci ded whether, in view of the
avai | abl e prior art docunents, it was obvious for
soneone skilled in the art to solve the above technica
probl em by the nmeans cl ai ned.

Wt hout providing any evidence for this allegations,
the Appell ant argued that sonmeone skilled in the art
woul d realize that perborate not only deconposes in
aqueous nedi a as disclosed in docunents (4) and (5),
but al so in non-aqueous or solid detergent
conpositions, even in the absence of zeolite, since
traces of water which were always present were
sufficient to initiate the deconposition reaction.
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Therefore, the skilled person would use any conmerci a
al kali silicate, including alkali netasilicate, in a
conmposition as disclosed in docunent (1), thereby
arriving in an obvious manner at the clained

composi tion.

However, the Appellant al so conceded that stabilization
of perborate by alkali netal netasilicate in non-
aqueous solution was not known fromthe prior art.
Moreover, it is stated in docunent (5) that even in

al kal i ne aqueous sol ution, deconposition of the
perborate is relatively slow. Docunent (4) further

i ndi cates that the effect of stabilizing a bl each
liquor is due to the fact that the silicate on the one
hand suppresses the catalytic activity of heavy netals
by binding free radicals and by chain term nation, and
on the other hand reacts with the catalyst to nake it

I nactive (page 697, first paragraph). In the absence of
any evidence, the Board, therefore, considers the

Appel lant's all egation that traces of water al one were
causative for a significant deconposition of perborate
as nere speculation. In addition, the Appellant's

al l egation finds no support in docunents (1) and (2),
whi ch both use perborates in a zeolite containing non-
aqueous conposition (see in docunent (1), Cains 10 and
16 and Exanple; in docunent (2), Caim?7 and Table I).
If the necessity of stabilising perborate in non-
aqueous sol utions had been as obvious as the Appell ant
al l eges, then this would have been addressed by the

aut hors of these docunents (1) and (2). Certainly, both
docunents al so use a bl each precursor in conbination
with the perborate, which conbination is inconpatible
with a silicate. However, the reason for that
(deconposition of peroxy acid generated fromthe
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perborate of by neans of an activator or respectively

bl each precursor) has already been realized by the

aut hors of docunent (1) who, obviously, considered it

i nportant to add a bl each activator to the non-aqueous
conposition while not even addressing any necessity of
addi ng an agent for stabilizing the bl each.

2.5 The Board hol ds, therefore, that none of the cited
prior art docunents, either individually or in
conbi nati on, renders obvious the claimed sol ution of
t he existing technical problem and concludes that the
conposition of Caiml as granted is based on an
i nventive step within the neaning of Articles 52(1) and
56 EPC.

Dependent Clains 2 to 6 which refer to preferred
enbodi nents of Claim 1l are based on the sanme inventive
concept and derive their patentability fromthat of
Claim1.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0942.D
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G Rauh P. Krasa
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