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Summary of Facts and Subm ssi ons

0422.D

On 28 August 1996, the proprietor of the patent | odged
an appeal agai nst the decision of the opposition
division of 1 July 1996 to revoke the European patent
No. 364 454. The statenent setting out the grounds for
appeal was received on 8 Novenber 1996. The fee for
appeal was paid on 29 August 1996.

The patent was opposed on the grounds of |ack of
novelty and inventive step (Article 100(a) EPC) and of
i nsufficient disclosure (Article 100(b) EPC).

The opposition division held that the clainmed subject-
matter did not involve an inventive step and therefore,

the patent had to be revoked.

In the appeal stage the discussion was based on the
docunent s:

D2: GB-A-1 200 177, and

D4: US-A-4 022 212,

al ready cited during the opposition proceedi ngs, and on
t he docunents:

D9: US-A-3 441 025 cited in the description and in the
search report, and

D10: GB-A-1 263 913,

cited by the appellant.



Lo T 0790/ 96

| V. Oral proceedings were held on 7 Decenber 1999; at the
end of which the requests of the parties were as
fol | ows:

The appel | ant (patentee) requested that the decision
under appeal be set aside and the patent be naintai ned
i n amended form according to:

- the main and first auxiliary request,

- fourth, fifth and sixth auxiliary request (as
anended),

all as submtted during the oral proceedings.

The respondent (opponent) requested that the appeal be
di sm ssed.

V. Claim1 according to the main request filed during the
oral proceedings on 7 Decenber 1999 reads as foll ows:

"A two part sanitary garnent consisting of an absorbent
article (1) and a waist belt (13, 16, 24) separate from
said article for supporting the article, fastening
means consi sting of coacting hook and | oop fabric tape
el ements (10, 25) of the Velcro tape type being secured
to the article and the waist belt for affixing the
article directly to the waist belt, the absorbent
article consisting of a diaper or an incontinence
protector conprising a liquid perneable inner |ayer

(2), aliquid inperneable outer |layer (3) and encl osed
t her ebet ween an absorbent body (4), the waist belt or
the article conprising several rows of hook or | oop
nmenbers, said rows being oriented in parallel with the
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transverse direction of the article in its applied
state.™

Caiml of the first auxiliary request filed on the
same date reads as foll ows:

"Atwo part sanitary garnment, the first part being an
absorbent article (1) consisting of a diaper or an

i nconti nence protector having two transverse ends (6,

7) and conprising a liquid perneable inner |ayer (2), a
liquid inperneable outer |layer (3) and enclosed there
bet ween an absorbent body (4), and the second part
being a wai st belt (13, 16, 24) separate from said
article for supporting the article, fastening neans
consi sting of coacting hook and | oop fabric tape

el ements (10, 25) of the Velcro tape type being secured
to the transverse ends (6, 7) of the article and to the
wai st belt for affixing the article directly to the
wai st belt so that the garnent may be easily handl ed
and the absorbent article easily changed on di sabl ed
persons, the waist belt or the article conprising
several rows of hook or |oop nenbers, said rows being
oriented in parallel with the transverse direction of
the article in its applied state".

Claiml of the fourth auxiliary request as anended
during the oral proceedi ngs reads as foll ows:

"Atwo part sanitary garnment, the first part being an
absorbent article (1), consisting of a diaper or an

i nconti nence protector having two transverse ends (6,
7) conprising a liquid perneable inner layer (2), a
liquid inperneable outer |layer (3) and encl osed there
bet ween an absorbent body (4), and the second part
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being a wai st belt (13, 16, 24) separate from said
article for supporting the article, fastening neans
consi sting of coacting hook and | oop fabric tape

el enents (10, 25) of the Velcro tape type being

di sposed at either transverse ends of the article and
extend the whole width of the respective ends and to
the wai st belt for affixing the outer |ayer of the
article directly to the waist belt, the waist belt or
the article conprising several rows of hook or | oop
nmenbers, said rows being oriented in parallel with the
transverse direction of the article inits applied
state".

Caiml of the fifth auxiliary request as anended
during the oral proceedi ngs reads as foll ows:

"Atwo part sanitary garnment, the first part being an
absorbent article (1), consisting of a diaper or an

i nconti nence protector having two transverse ends (6,
7) and conprising a liquid perneable inner |ayer (2), a
liquid inperneable outer |layer (3) and enclosed there
bet ween an absorbent body (4), and the second part
being a waist belt (13, 16, 24) separate from said
article for supporting the article, fastening neans
consi sting of coacting hook and | oop fabric tape

el ements (10, 25) of the Velcro tape type being

di sposed at either transverse ends of the article and
extend the whole width of the respective ends and to
the upper part of the waist belt for affixing the
transverse ends of the article directly to the wai st
belt, the waist belt or the article conprising several
rows of hook or |oop nenbers, said rows being oriented
in parallel with the transverse direction of the
article in its applied state".
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Claim1 of the sixth auxiliary request as anended
during the oral proceedings reads as foll ows:

"Atwo part sanitary garnent, the first part being an
absorbent article (1), consisting of a diaper or an

I nconti nence protector having tw transverse ends (6,
7) conprising a |liquid pernmeable inner layer (2), a
l'iquid inperneable outer |ayer (3) and encl osed there
bet ween an absorbent body (4), and the second part
being a waist belt (13, 16, 24) of essentially even
wi dth separate fromsaid article for supporting the
article, fastening neans consisting of coacting hook
and | oop fabric tape elenments (10, 25) of the Velcro
tape type being disposed at either transverse end of
the article and to the waist belt for affixing the
article directly to the waist belt, the waist belt or
the article conprising several rows of hook or | oop
nmenbers, said rows being oriented in parallel with the
transverse direction of the article in its applied
state".

The appel |l ant argued essentially as foll ows:

The system of docunent (D2) conprised too many parts.
To arrive at the invention it would have been necessary
to substitute first the inperneable crotch piece and
the pad with a diaper or an incontinence protector,
then to take away the straps and finally to attach the
fastening neans at the ends of the diaper. This was not
obvi ous because too many steps were invol ved.

The garnment of docunent (D2) was the result of an
evol uti on whose steps were docunented by docunents (D9)
and (D10) and which consisted essentially in inproving
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t he fasteni ng neans connecting the wai st band to the
straps. The final stage of this evolution was
represented by docunent (D2) which showed fastening
nmeans of the Velcro type. The common feature of these
garnents was that they were designed to retain a
sanitary or incontinence pad by neans of a hol der
affixed to the straps, whereby the straps were designed
to assure adaptability of the garnent to the wearer
because they could be variably connected to the wai st
band, see in particular docunent (D2), page 1, from
line 9, and lines 75 to 83. Consequently, the straps
were an essential feature of the garnent according to

t he above cited docunments. This kind of garnent |ed
away fromthe invention because it taught adapting the
garnent to the size of the wearer by neans of the
straps. Said evolution ended with the publication of
docunment (D2) in 1966. After that, this kind of garnent
had not been inproved any nore but was replaced by a
conpl etely new design, that is an integral, "all in

one" diaper, typically consisting of a panty-like
garment open on both sides of the waist and conprising
a perneabl e inner |ayer, an inperneable outer |ayer, an
i nternmedi ate absorbent pad and attachnent tabs on each
side of the waist. Initially child diapers of such type
wer e devel oped and afterwards incontinence di apers of

| arger size for adult handi capped and el derly peopl e.
These | arge size diapers had, however, the disadvantage
t hat handi capped people could not easily put them on by
t hensel ves and they would not fit persons of different
sizes, and that they were conplicatedly structured and
expensi ve to produce. The invention overcane these

dr awbacks by separating the waist belt fromthe
absorbent article, whereby the waist belt was reusable
while the soil ed absorbent article could be di sposed of
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and a new one of suitable size could easily be put in
pl ace.

The di stinguishing features of the clains according to
the auxiliary requests were intended to better delimt
the invention agai nst docunents (D2) and (D4).

The respondent argued as foll ows:

The subject-matter of claim1l according to the main
request was not inventive having regard to docunent D2
al one, since the only difference consisted in the
structure of the absorbent article. However, also the
garnment disclosed in docunent D2 inplied the presence
of an absorbent article having internal and externa

| ayers and an absorbent pad, despite the fact that the
article had no integrated construction. In any case,
such absorbent pad did not contribute to the invention,
it being of a conventional type as was acknow edged by
the patent in suit, see colum 2, lines 48 to 51. It
was a clearly recognizable main trend in the field of
sanitary garnents to use an absorbent el enent
conprising a liquid perneable inner layer, a liquid

I nper meabl e outer | ayer and having encl osed

t her ebet ween an absorbent pad Iike the clained

i nvention. The feature that the absorbent article could
be "directly" connected to the waist belt was al so an
obvi ous one. It was evident that a person skilled in
the art, facing the problemof a high degree of

I ncontinence in adult handi capped and el derly peopl e,
woul d adapt the size of the absorbent article and in
particular increase its length up to the waist belt.

Al so the appellant recogni zed that the evolution of the
sanitary garnents fromthe child diapers to the
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i nconti nence di apers was characterized nmerely by an

i ncrease of their size. Simlarly, the person skilled
in the art would increase the size of the absorbent
article disclosed in D2 to neet the needs of adult
handi capped and el derly people and, as a necessary
consequence, he would elimnate straps because the
absorbent pad would reach directly the waist belt.

The additional features contained in the subsidiary
requests were either known from docunent (D2) or conmon
in the field.

Reasons for the Deci sion

1

0422.D

The appeal is adm ssible.

Mai n request

The Board has been convinced by the argunment of the
appel l ant that the garnent according to docunent (D2)
was the end result of a direction of devel opnent which
has not been continued after 1966, when docunent (D2)
was filed. After that, an integral garnent has been
devel oped for adult handi capped and el derly people
which differed froma typical all-in-one baby diaper
only by its larger size.

Starting therefore fromsuch article as the nearest
state of the art, the person skilled in the field wll
be aware of the disadvantages of such garnent, nanely
that the wearer will find it difficult to handle it

W thout help, that it does not fit persons of different
sizes, and that it is conplicated in structure and



0422.D

-9 - T 0790/ 96

expensi ve to produce.

Looki ng for a solution of these problens, the person
skilled in the art will becone aware of docunent (D2),
whi ch, even if dating back about 20 years, stil

bel ongs to the relevant prior art in the field.

Docunent (D2) discloses at page 1, lines 9 to 14 and
lines 75 to 83, that the purpose of the garnent
described therein is that it can be readily changed and
that it is adaptable to persons of different sizes:
"since ... the straps can be variably connected to the
wai st band the garnent can readily be arranged to fit
persons of wdely different sizes. Miyreover, since the
garnent can be readily taken apart, the changing of
sanitary or incontinence pads on bed-ridden patients or
by physically handi capped is greatly facilitated".

The person skilled in the field will recogni ze that
these objects are attained in docunent (D2) by the
presence of the wai st band to which the absorbent
article is attached, and not necessarily by the
presence of the straps. He will therefore nodify the
usual | arge-size diaper of the nearest prior art by
elimnating the usual attachnment tabs on both sides of
the wai st and introducing a waist belt according to
docunent (D2) instead, to which the absorbent article
wi ||l be attached, w thout any inventive skill being

i nvol ved therein. A waist belt is in fact the obvious
first choice for holding over-size garnents in place on
t he body around the wai st.

Accordingly the subject-matter of claim1 of the main
request does not involve an inventive step.
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The auxiliary requests

The first auxiliary request differs fromthe nmain
request essentially in that the absorbent article has
two transverse ends to which the fastening neans are
secured and by the functional feature: "so that the
garnent may be easily handl ed and the absorbent article
easi |y changed on di sabl ed persons”.

These features derive necessarily fromthe analysis in
point 2 and they do not add anything inventive to the
cl ai m

The fourth auxiliary request has essentially the
additional features that the fastening neans are

di sposed at either transverse ends of the liquid

I mper meabl e outer layer of the article and extend the
whol e width of the respective ends for affixing the
outer layer directly to the waist belt.

These features represent the nore obvious choice for
the configuration and positioning of the fastening
means.

The fifth auxiliary request has essentially the
additional feature that the fastening neans are
di sposed at the upper part of the waist belt. The sixth
auxi liary request has essentially the additiona
feature that the waist belt has essentially even w dth.

Such features are essentially known from docunment (D2).

Accordingly also the subject-matter of the auxiliary
requests does not involve an inventive step.
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O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani W D. Wi ld
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