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The Appel |l ant (Opponent) | odged an appeal on 6 August
1996 agai nst the decision of the Qpposition Division
posted on 8 July 1996 rejecting the opposition agai nst
Eur opean patent No. 323 727 which was granted on the
basis of fifteen clains, the independent claiml
readi ng as foll ows:

" 1. A conpound having the structural fornula:

o
y o g3
-0 = {C‘HE,n K

3

wher ei n:
n is 1, 2 or 3;

R and R2 are each independently selected fromthe
group consisting of hal ogen, hydrogen, C-GC;
al koxy, C;-G; hal oal koxy, nonohal onet hyl
di hal onet hyl, trihal onet hyl, cyanato and
nitro; and

R is a 5- or 6-nmenbered saturated, unsaturated
or partially unsaturated ring containing 1
or 2 oxygen atons; said ring optionally
bei ng substituted with between 1 and 3
substituents each i ndependently sel ected
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fromthe group consisting of oxo, C-GC; alkyl
and C-C; al koxy. "

The opposition was based on the sole ground of | ack of
i nventive step. It was supported by nunerous docunents

i ncl udi ng:

(1) The Pesticide Manual, Charles R Wrthing, 8th
edition 1987, pages 379, 404, 405 and 737,

(2) HERBI Cl DES, Chem stry, Degradation and Mbdde of
action, P.C Kearney and D.D. Kaufman, 2nd
edition 1975, Volune 1, pages 14 to 16 and 32,

(3) US-A-4 629 493,

(16) JP-A-57-203 066.

The Opposition Division held that the subject-matter
clainmed involved an inventive step in the light of the
docunents cited. The docunents (3) and (16) were

consi dered as closest prior art since they related to
the structurally closest conmpounds of the state of the
art having the sane herbicidal activity agai nst weeds
as the conpounds of the patent in suit. The problem
underlying the present invention was to provide
further quinoxalinyl oxyphenoxy propanoate derivatives
havi ng i nproved herbicidal activity, such as
unexpectedly desirabl e selective herbicidal activity.
This followed fromthe conparative tests provi ded by
the Patentee show ng inproved herbicidal properties
for the clained tetrahydrofurfuryl ester conpared with
the correspondi ng glycidyl ester of docunent (16). In
this context, it was noted that the conparative
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gl yci dyl ester, which conprised the oxirane group, was
correctly chosen in those tests since it had the

maxi mum structural simlarity with the conpounds of
the present invention. Finally it was concl uded that
there was no incentive fromthe prior art to provide

t he cl ai ned conpounds when | ooki ng for conpounds
havi ng i nproved herbicidal properties.

The Appellant filed the statenent of the grounds of
appeal on 8 Novenber 1996 in which he submtted that
the Opposition Division had fornmulated a totally
unrealistic technical problemto be solved by the
patent in suit, which the skilled person never faced
and whi ch never existed, by using an ex post facto
anal ysis, contrary to the decision T 465/92 (QJ EPO
1996, 32). The ethyl ester of the

qui noxal i nyl oxyphenoxy propanoic acid was

comerci alised as a herbicide having the generic nane
"qui zal of op-ethyl"” and the problem had to be
formulated with respect to that ethyl ester and not to
anot her obscure ester plucked out of many hundreds of
others in the patent literature. The clai ned conpounds
showed no advantage or surprising properties when
conpared to the ethyl ester.

Furthernore, the experinental data presented were not
handl ed correctly by the Opposition Division, since
the pre-energence data of the Patentee were taken into
account though that type of herbicide was applied to
100% post - ener gence.

The Appel | ant argued noreover that the esters clained
in the patent in suit rapidly broke down in the plant
to the parent acid, which was the herbicidal active
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noi ety, as did quizal ofop-ethyl. The al cohols form ng
the esters clained were well known in the herbicide
art to formagriculturally acceptable esters

i ntroduci ng desirable properties to phenoxy al kanoic
her bi ci des. The favourable properties of the esters
clainmed in the patent in suit were addressed in the

| eadi ng text book (2).

The Respondent (Proprietor of the Patent) subnmtted
that the problemdeterm ned in the decision under
appeal was identical to that fornulated in the patent
in suit. Thus, in the Appellant's view, the problem
was not the object fromwhich the assessnent of

i nventive step started, it was the question which
conmpound shoul d be used for conparison exanples to
show a surprising effect. In the present case, where
the properties of a chem cal conpound had to be
determ ned, the conparison had to be nade with the
nost relevant closest state of the art but not with a
comerci al product which was further fromthe cl osest
prior art. This was confirnmed by the decisions

T 181/82 (QJ EPO 1984, 401) and T 164/83 (QJ EPO 1987,
149). The cl osest state of the art being the
her bi ci des of either docunent (3) or (16), the nost
rel evant conpound for conparison was to be chosen
therefrom Both docunents related to conpounds which
were structurally identical to the clained ones with
the exception of the al coholic group. The cyclic

al coholic groups of docunments (3) and (16) were by far
structurally closer to the clai ned conpounds than the
et hyl al coholic group of the commercial product

qgui zal of op-et hyl . None of the docunents cited in the
proceedi ngs gave any hint as to the desirable
properties introduced by the class of al cohols formng
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the esters clained, or indicated any preference for
t hat cl ass.

V. The Appel | ant requested that the decision under appea
be set aside and the patent be revoked.

The Respondent requested that the appeal be dism ssed.

\Y/ Oral proceedings were held on 19 October 1999. At the
end of the oral proceedings the decision of the Board
was given orally.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. I nventive step

The sole issue arising fromthis appeal consists in
deci di ng whether or not the subject-matter of the
clainms of the patent in suit as granted involves an
I nventive step

2.1 According to the established jurisprudence of the

Boards of Appeal it is necessary, in order to assess

i nventive step (Article 56 EPC) on an objective basis,
to establish the closest state of the art, to
determne in the light thereof the technical problem
whi ch the invention addresses and successfully sol ves,
and to exam ne the obviousness of the clained solution
to this problemin view of the state of the art (see
decisions T 1/80, Q) EPO 1981, 206, points 3, 6, 8, 11
of the reasons; T 24/81, QJ EPO 1983, 133, point 4 of

2986. D Y A
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t he reasons; T 248/85, Q) EPO 1986, 262, point 9.1 of
the reasons). This "probl em sol ution approach” ensures
assessing inventive step on an objective basis and
avoi ds assessing it by using an ex post facto anal ysis

t he Appell ant objected to.

In this context, the Boards of Appeal have devel oped
certain criteria that should be adhered to in order to
identify the closest state of the art to be treated as
the starting point in the assessnent of inventive
step. The crucial criteria are that the "cl osest prior
art" is normally a prior art docunent discl osing

subj ect-matter conceived for the sanme purpose as the
claimed invention and additionally having the nost

rel evant technical features in common, i.e. requiring
the m ni mum of structural nodifications (see e.qg.

deci sions T 606/89, point 2 of the reasons; T 482/92,
point 4.1 of the reasons; T 834/91, point 4.1 of the
reasons; T 380/93 point 3.1 of the reasons; none
published in QI EPO.

The patent in suit relates to conpounds useful as

sel ective herbicides, particularly to contro

undesi rabl e grasses, and having a heterocyclic-

al kyl ene qui noxal i nyl oxyphenoxypr opanoate structure
(specification of the patent in suit page 2, lines 5
to 8 and 41). In relation to that purpose and to that
particul ar structure, a selection anong the docunents
cited in the proceedi ngs nust be nade as to which one
is to be considered as the "closest prior art". The
Appel I ant and the Respondent concurred that this

sel ection was to be nade anong either docunent (3) or
docunent (16) or the commrercial product quizal of op-
et hyl of docunent (1), since those docunents referred
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to simlar conpounds for the sanme use, their structure
differing fromthat of the cl ai ned conpounds
exclusively in the ester group. However, both parties
had di vergent views on the matter which of those
docunents should be treated as the closest prior art.

Docunent (16), which the Respondent considered as the
cl osest piece of prior art, relates to conpounds
useful as selective herbicides against plants of the
famly G am naceae, i.e. grasses, and applied in a
pre- or post-energence treatnment (page 5, lines 6 to
9). That docunent is directed to

qui noxal i nyl oxyphenoxypr opanoat e conpounds havi ng t he
general fornmula of claiml1l of the patent in suit (see
poi nt | above), wherein the ester group is a glycidyl
group (claiml; page 6, Table 1). That glycidyl group
consi sts of a termnal oxirane group and a |inking

net hyl ene group. That oxirane group represents the
substituent R in the general fornula of claim1 of the
patent in suit and constitutes a 3-nenbered saturated
het erocyclic ring containing 1 oxygen atomin terns of
the patent in suit; that nethylene group represents
the linking group in that general fornula having the
index n = 1. According to claim1l of the patent in
suit the index n may be 1 and the substituent RE may be
a 5-nenbered saturated heterocyclic ring containing 1
oxygen atom Therefore, the exclusive structura

di fference between the conpounds of docunent (16) and
those clainmed in the patent in suit is found within

t he substituent R® and consists in wi dening the 3-
menbered saturated heterocyclic ring containing 1
oxygen atominto the correspondi ng 5-nenbered ring.

Thus, docunent (16) relates to the sane purpose as the
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claimed invention and a single structural nodification
of the conpounds referred to in that docunent is
required to arrive at the structure of the clained
conpounds.

Docunent (3), which the Respondent considered as
alternative closest piece of prior art, relates to
conpounds useful as sel ective herbicides agai nst

vari ous weeds, especially gram neous, i.e. grassy,
weeds (columm 1, lines 11 and 43 to 47), and applied
in a pre- or post-energence treatnent (colum 18,

line 33; colum 23, line 17). That docunent is

di rected to qui noxal i nyl oxyphenoxypr opanoat e conpounds
havi ng the general fornula of claim1l of the patent in
suit (clainms 1 and 3; colums 3 to 6, Table 1). The
ester groups in those conpounds are either acyclic
groups or sone particular honocyclic groups, inter
alia the benzyl group (Table 1, nunber 55) which the
Respondent pointed to. That benzyl group consists of a
term nal phenyl group and a |inking nethyl ene group.
That phenyl group represents the substituent R® in the
general formula of claiml of the patent in suit (see
point | above) and constitutes a 6-nenbered

unsat urated honocyclic ring containing no oxygen atom
interns of the patent in suit; that nethylene group
represents the linking group in that general fornula
having the index n = 1. The Respondent submtted that
the structure of this benzyl ester conmpound of
docunent (3) would cone very close to the structure of
t he conpound according to claim1l of the patent in
suit wherein the index nis 1 and the substituent R is
a furyl group, i.e. a 5-nenbered unsaturated
heterocyclic ring containing 1 oxygen atom The
structural difference between the benzyl ester
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conmpound of docunent (3) and the furfuryl ester
conpound clained in the patent in suit is indeed found
exclusively within the substituent R} however, it
consists of transform ng the unsaturated honocyclic
ring into a heterocyclic ring by incorporating any
heteroatom of selecting 1 oxygen atom as heteroatom
in that ring and of cutting down the 6-nenbered ring
to a 5-nenbered ring.

Thus, docunent (3) relates to the sane purpose as the
claimed invention, but a triple structura
nodi fi cation of the cl osest conpound referred to in
that docunent is required in order to arrive at the
structure of the clainmed conpounds. The Board

concl udes therefore that docunent (3) represents prior
art which is further fromthe patent in suit than
docunent (16).

2.2.3 The commrerci al product quizal of op-ethyl on page 737 of
docunent (1), identical to conpound 23 in Table 1 of
docunent (3), was considered as the cl osest piece of
prior art by the Appellant.

2.2.3.1 That conpound, useful as selective herbicide agai nst
grass weeds and applied in a post-energence treatnent
(page 737, paragraph 3), is the ethyl ester of a
qui noxal i nyl oxyphenoxypr opanoat e havi ng the genera
formula of claiml1l of the patent in suit (see point |
above). That ethyl ester group, however, belongs to
the class of acyclic groups which is substantially
different and structurally unrelated to the
het erocyclic class of ester groups in the clained
compounds.

2986. D Y A
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Thus, al though the commercial product quizal of op- et hyl
relates to the sanme purpose as the clained invention,
a fundamental structural nodification of its ester
group is required to arrive at the structure of the

cl ai med conpounds. The Board concl udes therefromthat
this product represents prior art being further away
fromthe clained invention than docunent (16).

The Appel |l ant argued that the parent acid of the

gui noxal i nyl oxyphenoxypr opanoat e ester conpounds was
the herbicidally active noiety and that the ester
group thereof was irrelevant for that activity.
Therefore, the wi dely known ethyl ester of

qgui noxal i nyl oxyphenoxypr opanoat e and not anot her
obscure ester plucked out of the patent literature
shoul d be considered as cl osest prior art.

The Appel |l ant and the Respondent agreed on the natter
that the parent acid is the herbicidally active

noi ety. At the oral proceedi ngs before the Board both
parties concurred also on the matter that the ester
group is nonetheless inportant for the penetration of
t hose conpounds into the plant (see e.g. docunent (2),
page 14, |ast paragraph) with the consequence that the
her bi ci dal activity agai nst weeds depends in fact
substantially on the structure of the ester group as
well. Since the premi se on which the Appellant's
argunent was based is inconsistent with the facts, his
obj ection nust be di sregarded by the Board.

It is therefore reasonable to take into consideration
the structure of the ester group, which is rel evant
for the factual herbicidal activity agai nst weeds,
when identifying the structural nodifications required
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to arrive at the clainmed conpounds fromthe prior art
in order to establish the closest prior art, as done
in point 2.2.3.1 above.

The Appel |l ant argued furthernore that the product

qui zal of op-ethyl was to be considered as the cl osest
pi ece of prior art because it had been comerci ali zed.
However, whether or not a particular product of the
prior art is marketed at a particular tinme may have
many different reasons, especially econom c reasons,
whi ch are not rel evant when establishing the closest
prior art according to the problem solution approach.
Therefore, in the present case, the nere fact that the
particul ar product fromthe prior art was narketed
commercially, cannot be interpreted as a sign of the
predom nance of that product in the assessnent of

i nventive step pursuant to Article 56 EPC. As set out
in detail in point 2.1, |ast paragraph, above, the
deci sive and exclusive criteria for determ ning the

cl osest prior art and starting point in the assessnent
of inventive step are whether the prior art discloses
subj ect-matter conceived for the sane purpose and
requiring the mni numof structural nodifications.
Thus, the Appellant's objection cannot convince the
Boar d.

For theses reasons, in the Board's judgenent, docunent
(16) represents the piece of prior art closest to the
claimed invention and, hence, the starting point in
the assessnent of inventive step.

As indicated in the specification of the patent in
suit, the technical problemconsists in providing a
cl ass of novel conpounds exhi biting unexpectedly
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desirabl e sel ective herbicidal activity, i.e. enhanced
sel ective control of undesirable grasses (page 2,
lines 40 to 43), which is the technical problemto be
defined vis-a-vis the closest prior art document (16)
in view of the technical information provided by the
Respondent .

The Appel lant argued, referring to the decision

T 465/92, point 9.6 of the reasons (loc. cit.), that
"the investigation of inventiveness should avoid
formulating artificial and unrealistic technica

probl ens, and should normally start fromthe technica
problemidentified in the patent in suit". In the
present case, so the Appellant, this approach was not
foll owed, but rather a totally unrealistic problem was
formul at ed.

However, the assessnent of inventive step in the
present case follows the line clained to be "normal"
by the Appellant: it starts fromthe technical problem
as defined in the patent in suit, thus avoiding
formulating an artificial or unrealistic technica

probl em For that reason, the Appellant's objection in
that respect is devoid of nerit.

As the solution to this problem the patent in suit
suggests the conpounds having the general fornula
according to claim1l (see point | above) which are
characterized by the presence of an ester group
conprising a 5- or 6-nenbered heterocyclic ring
containing 1 or 2 oxygen atons, which nay be further
substi t ut ed.

The Appel l ant and the Respondent were divided as to
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whet her or not the evidence presented convincingly
denonstrates that the proposed sol ution successfully
sol ves the technical problemas defined in point 2.3
above, i.e. to enhance the control of undesirable
grasses. In support of his subm ssion, nanely that the
al | eged enhancenent is in fact obtained by the clained
i nvention, the Respondent referred to the results of
the test report submtted on 18 May 1995 in the
opposi ti on proceedi ngs.

This test report conprises experinental data of two
gui noxal i nyl oxyphenoxypr opanoat e conpounds whi ch wer e,
apart fromthe ester group, structurally identical.
The conpound A carrying a furfuryl ester group
corresponds to the clained invention, the conpound B
carrying a glycidyl ester group represents docunent
(16), as set out in point 2.2.1 above. Therefore, the
conparison of the experinental data for conpounds A
and B indicated in that test report truly reflects the
i npact of the structural nodification of the ester
group, distinguishing the solution suggested by the
patent in suit fromthe closest prior art docunent
(16). This specific conparison of conmpounds A and B
Is, thus, a fair basis for the assessnent of inventive
st ep.

The tests were run twi ce applying a pre-energence
treatnent onto nunerous weeds. The conpound A
according to the invention shows in Table |I of the
first test run at an application rate of 0,125 | b/acre
a weed control of 100% agai nst each of the weeds
swtch grass (Panicumvirgatun), wild oat (Avena

fatua), green foxtail (Setaria viridis), goose grass

(El eusine indica), yellow foxtail, (Setaria glauca)
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and barnyard grass (Echinolchloa crus-galli). The

conparative conpound B according to docunent (16)
shows in Table | at the sane application rate in
respect of the sane weeds a control rate of 60% 50%
80% 70% 60% and 60% respectively. In the second
test run, the results of which are indicated in
Table I'l, conmpound A shows, at the same application
rate in respect of those weeds, a control rate of
100% 40% 100% 100% 100% and 95% respectively,
conpound B, however, a control rate of 0% 0% 0%
90% 60% and 30% respectively. Thus, conpound A
according to the invention shows in respect of each of
the weeds and in each test run a higher control rate
conpared to conpound B according to docunent (16).
Therefore, the herbicidal activity of the forner is
consi derably superior to that of the latter.

The evidence on file convincingly denonstrates, in the
Board' s judgenent, that the enhancenent of the
her bi ci dal activity has been achieved by the clained
invention and that this is due to the structura
nodi fi cation of the ester group of the

qui noxal i nyl oxyphenoxypr opanoat e conpound i nto an
ester group conprising a 5- or 6-nenbered heterocyclic
ring containing 1 or 2 oxygen atons, i.e. the solution
proposed by the patent in suit.

The Appel |l ant objected to the Respondent's test report
on the ground that it used an inadequate conpound for
conparison since the comrercial product quizal of op-

et hyl shoul d have been used. The Appellant's test
report submtted on 4 Decenber 1995 in opposition
proceedi ngs conpared the herbicidal activity of this
comercial product with that of a conpound accordi ng
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to the invention. However, the experinental data of
his test report, so the Appellant, did not denonstrate
a superior herbicidal activity of the latter over the
former, with the consequence that any purported
superiority of the clained conmpounds was to be

di scarded fromthe assessnent of inventive step. This
was contested by the Respondent.

It is the established jurisprudence of the Boards of
Appeal that, to be relevant, conparative tests nust
nmeet certain criteria. These include the choice of a
conpound di sclosed in the patent in suit and of a
conparative conpound taken fromthe state of the art;
at the sane tine, the pair being conpared shoul d
possess maxi mum structural simlarity (decision

T 181/82, loc. cit., point 5 of the reasons). Thus,
conmparative tests nust be carried out in respect of
the cl osest state of the art. The conparison with a
commerci al product, in assessing inventive step,
cannot be a substitute for the denonstration of

i nventive step with regard to the relevant state of
the art (decision T 164/83, loc. cit., points 6 and 8
of the reasons).

In the present case the closest piece of prior art
represents the conpounds of docunent (16) wherein the
ester group is a glycidyl group, as set out in detai
in point 2.2.1 above. Therefore the pair of conpounds
conpared in the Respondent's test report submtted on
18 May 1995, i.e. conmpound A according to the

i nvention and conpound B according to docunent (16),
possesses the maxi num structural simlarity. The
conmpound qui zal of op-ethyl is froma structural point
of view further away (cf. point 2.2.3.1 above) so that
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it cannot be used for a fair conparison, regardl ess of
whet her or not it is commercialized. For these
reasons, the Board concludes that the Respondent's
test report is fair and indeed to be taken into
account when assessing inventive step, and the
Appel l ant' s objection nust fail.

Furthernore, the Appellant objected to the fact that
the Respondent's test report submtted on 18 May 1995
applied a pre-energence treatnent to show the
her bi ci dal activity, although the comrercial product
qui zal of op-ethyl as well as other herbicides of that
type were applied only in a post-energence treatnent.
Therefore, this test report should be disregarded in

t he assessnent of inventive step.

However, the closest prior art docunent (16) teaches
to apply the qui noxal i nyl oxyphenoxypropanoate
conmpounds, which were used for conparison in that test
report, in a pre-energence treatnent (page 5, line 7).
That pre-energence treatnent is additionally
exenplified in Testing Exanple 1. Moreover, the

qui noxal i nyl oxyphenoxypr opanoat e conpounds of docunent
(3) are applied in a pre-energence treatnent according
to Test 1 at columms 18 to 23. Thus, the Appellant's
al l egation that the quinoxalinyl oxyphenoxypropanoate
type of herbicides was applied only in a post-
energence treatnent, is not supported by the facts
with the consequence that his argunment is not valid.
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Therefore the Board, concurring with the Opposition
Division, is satisfied that the cl ai ned subject-nmatter
successfully sol ves the probl em underlying the patent
in suit of providing conpounds havi ng enhanced

sel ective herbicidal activity agai nst undesirabl e

grasses.

Finally it remains to be deci ded whether or not the
proposed solution to the technical problem underlying
the invention involves an inventive step.

Docunent (16), i.e. the closest prior art docunent
(see points 2.2.1 and 2.2.4 above), is directed to

gui noxal i nyl oxyphenoxypr opanoate gl yci dyl esters
havi ng herbicidal activity. It does not give any

i ncentive to structurally nodify that ester group into
a 5- or 6-nenbered heterocyclic group containing 1 or
2 oxygen atons in order to enhance the herbicida
activity thereof. Thus, docunent (16), on its own,
does not render obvious the solution proposed by the

cl ai med i nventi on.

The Appellant referred to docunent (2), submtting
that the conmmon general know edge in that |eading

t ext book enphasi sed the favourable properties of the
esters clained in the patent in suit, particularly of
the tetrahydrofurfuryl ester group.

Docunent (2) is directed to phenoxyal kanoic acid
esters having herbicidal activity. It ains at reducing
the hazardous volatility of those esters and teaches
to overcone this shortcom ng by the introduction of
"lowvolatile esters"” (page 15, penultimate line to
page 16, line 1), specifying inter alia the
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tetrahydrofurfuryl ester. Hence, that docunent
addresses the technical problemof volatility and does
not address the different problemunderlying the

i nvention, nanely to enhance the herbicidal activity
agai nst undesirable grasses. However, it is the
established jurisprudence of the Boards of Appea

that, when assessing inventive step, the decisive
guestion is not whether the skilled person could have
arrived at the invention, in the present case by

i ntroduci ng the tetrahydrofurfuryl ester group, but
whet her he woul d have done so with the reasonabl e
expectation of enhancing the herbicidal activity (see
for exanple decision T 2/83, QJ EPO 1984, 265, point 7
of the reasons). Thus, as is clear fromthe preceding
consi derations, the latter condition has not been net
since the decisive fact remains that docunent (2)

| acks any hint on how to sol ve the probl em underlying
the invention, i.e. to enhance the herbicidal activity
agai nst undesirabl e grasses.

For these reasons, in the Board's judgenent, docunent
(2) does not give any incentive to solve the problem
underlying the patent in suit.

Docunent (3) refers to

qui noxal i nyl oxyphenoxypr opanoat e conpounds wherein the
ester groups are either acyclic or honocyclic groups.
However, that docunent diverges fromthe
characterising feature specified in the clained

i nvention to incorporate ester groups conprising a 5-
or 6-nmenbered heterocyclic ring containing 1 or 2
oxygen atons. Therefore, that docunent does not point
to the proposed sol ution.
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2.7 To summari se, none of the docunments addressed above
renders the clainmed i nventi on obvi ous, either taken
al one or in conbination.

The Appellant not relying on further docunents in
support of his objection of obviousness, the Board is
satisfied that none of the other docunments in the
proceedi ngs renders the proposed sol uti on obvi ous.

2.8 For these reasons, the Board concludes that the
subject-matter of claim1, and by the sanme token that
of i ndependent claim5, referring to a herbicida
conmposition conprising a conpound as defined in
claiml1l, of independent claim9, referring to a nethod
for controlling the gromh of undesirable plants by
applying a conpound as defined in claim1, and of
dependent clains 2 to 4, 6 to 8 and 10 to 15 invol ve
an inventive step wthin the neaning of Articles 52(1)
and 56 EPC.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

2986. D
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E. Gorgnmaier J. Jonk
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