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Summary of Facts and Submn ssions

The nention of the grant of European patent

No. O 439 046 with respect to European patent
application No. 91 100 402.6 was published on

22 Septenber 1993. This patent contai ned

claims 1 to 26, including two independent clains.

1. Ei ght notices of opposition were filed on the grounds
of lack of novelty and | ack of inventive step,
i nsufficient disclosure and extension of protection
under Article 100(a), (b) and (c) EPC. The oppositions
were supported inter alia by the foll ow ng docunents:

R7: US-A-2 212 481

R58: ASTM C 740-82 "Standard Practice for Evacuated
Refl ective Insulation in Cyrogenic Service".

L1l By a decision of the opposition division issued in
witing on 15 April 1996 the patent was revoked. The
deci si on was based on a set of clains 1 to 24 as main
request, independent clains 1 and 19 readi ng as
fol | ows:

"1. A pad including thermal insulation and heat sink
areas, conprising:

a plurality of layers (2) of netal foil formng a
stack (3) wherein said |ayers (2) are arranged one
above another in a vertical direction, said stack (3)
i ncluding at | east one heat sink area (4) and at | east
one thermal insulating area (5) adjacent to said heat
sink area (4), said |layers being closer together in
said vertical direction (A at said heat sink area (4)
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than at said insulating area (5), at |east one of said
| ayers including a plurality of enbossnents (6) therein
separating said one |layer (2) froman adjacent one of
said layers (2) in said insulating area (5) so as to
provi de gaps there between, wherein one of said

|l ayers (2) in said insulating area (5) is not

netal lurgically bonded to another one of said |ayers,
and wherein said heat sink area (4) conprises a
conpressed portion of the stack".

19. "A nethod of nmking a heat insulating pad havi ng
i nsul ati ng and heat sink areas, conprising:

a step of assenbling a plurality of layers (2) of netal
foil in a stack wherein said | ayers are arranged one
above another in a vertical direction, at |east two of
said | ayers being separated fromeach other by a
plurality of enbossnents on at |east one of said

| ayers; and

a step of conpressing said stack such that heat sink
and insulating areas are forned therein with said

| ayers being closer together in said vertical direction
at said heat sink area than at said insulating area,
sai d enbossnents in said insulating area separating
said |l ayers so as to provide a gap there between."

Dependent clains 2 to 18 corresponded to clains 4 to 20
as granted and concerned preferred enbodi nents of the
pad of claim 1. Dependent clains 20 to 24 referred to
preferred enbodi nents of the nethod of claim19; they
corresponded to clains 22 to 26 as granted.

The deci sion was based on the follow ng grounds:
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(a) Cdaim1l of the main request was considered to neet
the requirenents of Article 123(2) and (3) EPC and
the invention was found to be sufficiently
di scl osed in accordance wth Article 83 EPC

(b) dains 1 and 19 were regarded as | acking novelty
over R58. R7 was considered to be novelty-
destroying for claim1 but not for claim19.

(c) The auxiliary request filed during the ora
proceedi ngs before the opposition division was
considered to be not clearly allowable and was not
admtted into the proceedi ngs.

On 24 June 1996, a notice of appeal against the above
decision was filed, the prescribed fee being paid on
the sane day. Wth the statenent of the grounds of
appeal filed on 26 August 1996, the appell ant
(patentee) submtted a set of clains 1 to 25 as the
sol e request.

In a letter dated 18 Septenber 2001 the appell ant

(a) returned to the main request underlying the
deci sion of the first instance,

(b) filed 11 new sets of clains, nunbered 1.1 to 1.3,
2.1to 2.4, 3.1 to 3.4, as auxiliary requests,

(c) filed an unspecified set of clains "conprising any
conbi nations of the clains of auxiliary
requests 2.1 to 2.4 with the clains of auxiliary
requests 3.1 to 3.4" as auxiliary request 4,

(d) maintained the set of clains filed with the
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statenment of the grounds of appeal as auxiliary
request 5 and

(e) filed further unspecified clains "based on the
product clainms of the main request or the product
clains of the above-nentioned auxiliary
requests 1 to 5" as auxiliary request 6.

A/ Oral proceedings were held on 18 Cctober 2001 in the
absence of respondents/opponents 03, 04, 05 and 07
(Rule 71(2) EPC), who had announced in witing that
they would not attend. During the oral proceedings
further anmendnents were nmade. The follow ng sets of
clains were filed as final requests and were di scussed
accordi ngly:

i Mai n request:

Clains 1 to 24 underlying the decision under appeal.

i Modi fied auxiliary request 1.1:

Claim1l reads:

"l. A pad for shielding an area in the vicinity of a
heat source, wherein the pad is |larger than the heat
source and includes thermal insulation and heat sink
areas, conprising:

a plurality of layers (2) of netal foil formng a
stack (3) wherein said |ayers (2) are arranged one
above another in a vertical direction, said stack (3)
i ncluding at | east one heat sink area (4) and at | east
one thermal insulating area (5) adjacent to said heat
sink area (4), said |layers being closer together in
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said vertical direction (A at said heat sink area (4)
than at said insulating area (5), at |east one of said
| ayers including a plurality of enbossnents (6) therein
separating said one layer (2) froman adjacent one of
said layers (2) in said insulating area (5) so as to
provi de gaps there between, wherein one of said

|l ayers (2) in said insulating area (5) is not

nmetal lurgically bonded to anot her one of said | ayers,
and wherein said heat sink area (4) conprises a
conpressed portion of the stack so that heat which
penetrates the pad is conducted to a desired |ocation

for dissipation".

(The differences with claiml of the main request are
i ndicated in bold by the Board).

Clainse 2 to 24 are identical to those of the main
request.

Auxiliary requests 1.2, 1.3, 2.1 to 2.4 (24 clains
each) and 3.1 to 3.4 (23 clains each; claim4 of the
mai N request being del eted):

Claim1 of each of these auxiliary requests contains
the above indicated first anmendnent of claim1 of
nodi fied auxiliary request 1.1.

Two sets of "use clains":

(a) Caim1l of the first set of use clains corresponds
to claim1 of auxiliary request 1.1 with the
difference that, at the beginning, the word "A" is
replaced by the term"Use of a". Dependent
claims 2 to 18 correspond to clains 2 to 18 of the
mai n request, however al so anended into "use
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cl ai ns".

(b) In the second set of use clains the word
"conprising"” before the term"a plurality of
layers (2)" inclaim1 of the first use claimis
repl aced by the word "consisting of".

Modi fied auxiliary request b5:

Claim1l reads:

"A pad including thermal insulation and heat sink
areas, conprising:

a plurality of layers (2) of netal foil formng a

stack (3) wherein said |ayers (2) are arranged one
above another in a vertical direction, said stack (3)

i ncluding at | east one heat sink area (4) and at | east
one thermal insulating area (5) adjacent to said heat
sink area (4), at least one of said |ayers including a
plurality of enbossnents (6) therein separating said
one |ayer (2) froman adjacent one of said |ayers (2)
in said insulating area (5) so as to provide gaps there
bet ween wherein at |east one of said |layers (2) in said
insulating area (5) is in point contact w th anot her
one of said layers and is not netallurgically bonded to
anot her one of said layers; wherein said heat sink

area (4) conprises a conpressed portion of the stack
whereby each layer (2) is in flat contact with an

adj acent layer in the heat sink area and the heat sink
area (4) is located to dissipate heat fromthe pad".

Clains 2 to 18 correspond to clains 2 to 18 of the main
request.
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VI, The appellant argued in witing and at the ora
proceedi ngs in substance as foll ows:

. Regardi ng the novelty of the mmin request, the
thermal radiation shields described in R58 were
used for superinsulations in cryogenic service
wherein heat transfers by solid conduction, such
as an additional heat |eak, should be avoided. The
deci si on under appeal had msinterpreted the term
"addi tional heat leak"” in R58 to equate with a
"heat sink". The heat sink as clained conprised a
substantial vertical conpression of the netal
foils to increase the heat conductivity thereof
substantially and to conduct heat which penetrated
the pad to a desired location, such as along the
outer periphery of the pad. The term "heat sink"

i mplied the connection of the pad to the outside,
e.g. a structure of a vehicle having high heat
capacity, so as to dissipate heat fromthe pad to
said structure or to the surrounding air. It
served to control the heat flow A heat |eak
however, was unintentional, it was not connected
to the outside and its thernoconductivity was only
slightly raised and should be as | ow as possi bl e.
Thus, the function of a heat sink was clearly

di stingui shed fromthat of a heat | eak.

Furthernore, in R58 the exenplified radiation
shields either conprised netallized plastic filns
or netal foils separated by separator materials
but no dinpled or winkled netal foils alone so
that the clained subject nmatter was novel

For the sane reasons independent process claim19
was novel. Al so, the specific process steps were

0794.D Y A



0794.D

- 8 - T 0587/ 96

not described in R58.

The basis for the nodifications in auxiliary
request 1.1 could be found in the description as
originally filed.

As to clarity, the person skilled in the art,
readi ng the anended features of auxiliary

request 1.1, knew which area shoul d be shiel ded
agai nst the radiation of a heat source within a
particul ar environnent. By neasuring the heat fl ux
in said particular environnment it could be

det ermi ned whet her the heat shielding by the pad
was effective. Thus, the individual user had no
difficulty in choosing the size of the pad for a
gi ven heat source in order to fulfill the
definition of claiml. The second anmended feature
was al so clear since the skilled person knew which
part of the pad was suitable to conduct heat for

di ssi pati on when the pad was used within a

speci fic environnent.

The anended features provided a further
di stinction over the cited prior art.

Regardi ng disclosure and clarity of the

nodi fications in auxiliary requests 1.2, 1.3, 2.1
to 2.4 and 3.1 to 3.4, the sanme argunents were
valid as for nodified auxiliary request 1.1.

As to the adm ssion into the proceedi ngs of the
late filed use clains, these clains did not

i nvol ve a substantial change of the subject nmatter
conpared to auxiliary request 1.1 and they caused
no further delay of the proceedings. The
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respondents could not be surprised by the change
of category and should be able to cope with this
situation in the oral proceedings.

Regar di ng extension of protection, the change of
category from product clainms to use clains was
al | owabl e, as confirned by case | aw.

As to novelty, the use clains provided a clear
restriction so that R58 was even | ess rel evant and
coul d not destroy novelty.

The anmendnents in nodified auxiliary request 5
coul d be derived fromthe application as
originally filed. In particular, the disclosure of
the features "in point contact”, "in flat contact”
and "to dissipate heat fromthe pad" was

I ndi cat ed.

Regar di ng extension of protection with respect to
the feature omtted fromgranted claim1l "said

| ayers being closer together in said vertica
direction (A at said heat sink area than at said
insulation area (5)", this feature had becone
redundant by the further specifications in the

cl ai m

The respondents' argunments given in witing and at the

or al

proceedi ngs can be summari zed as foll ows:

As to the novelty of the main request, R58

di scl osed the sane neasures (conpressed area) as
cl ai med, which nust inevitably lead to the sane
techni cal effect. That the conpression of the pad
by a cinch band did in fact result in a better
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conductivity between the foils was illustrated by
the use of the term"heat |eak". For novelty it
was not decisive whether that heat |eak was
descri bed as undesired. Al so, the pad described
in R58 could consist only of netal foils having
enbossnents, which were fornmed by dinpling or
crinkling to provide an insulation area. Even if
the pad of R58 conprised netal foils and spacer
material, claiml of the patent in suit was not
di sti ngui shed therefrom because the wording of
claim1l did not exclude such an arrangenent.

Process claim 19 was not novel either as the
process steps were disclosed as well in R58.

ii. As to the basis for nodified auxiliary
request 1.1, the first anended feature was not
derivable fromthe application as filed.

Regarding clarity, the first anended feature
defined the size of the clainmed pad (first entity)
by reference to a second entity (heat source)

whi ch was not part of the clained entity. The size
of the pad was thus dependent on the dinensions of
an unspecified, non-clainmed heat source, an
unspecified distance therefrom (in the vicinity
of) and its unclear relation to the heat source
(larger than). The | ast anended feature of claiml
was not clear either, as the term"to a desired

| ocati on" was not related to any specific part of
t he pad.

Furthernore, the first anended feature only

related to an i ntended purpose, which was not
suitable providing for a further distinction over

0794.D Y A
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the cited prior art.

iii. The same argunents were valid regarding the basis
for the anmendnents and the clarity of anended
auxiliary requests 1.2, 1.3, 2.1 to 2.4 and 3.1 to
3. 4.

Iv. The objections raised with respect to the basis
for the anmendnents and the clarity of the first
anended feature of auxiliary request 1.1 also
applied to the use clains. Since those clains were
therefore not clearly allowable, they should not
be admtted into the proceedi ngs.

Furt hernore, the change of category did not
provi de a patentable distinction over R58.

V. As to nodified auxiliary request 5, objections
were raised regarding the basis for the
amendnents, extension of protection and clarity.

The appel |l ant (patentee) requested that the decision
under appeal be set aside and that the patent be

mai ntai ned on the basis of clainms 1 to 24 as submtted
during the oral proceedings before the opposition
division, alternatively on the basis of nodified
auxiliary request 1.1 as submtted during the ora
proceedi ngs before the Board, or on the basis of one of
the further auxiliary requests filed with letter dated
18 Septenber 2001, nodified auxiliary request 5 being
anended during the oral proceedi ngs before the Board,
or on the basis of the two further auxiliary requests
filed during the oral proceedings before the Board (use
cl ai ns).
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X. The respondents (opponents) requested that the appea
be di sm ssed.

Reasons for the Deci sion

1. The appeal is adm ssible

Mai n request

Novel ty

2. For novelty, the question to be decided is whether al
clai med features can directly and unanbi guously be
derived froma single cited prior art docunent.

2.1 R58 discloses a nmulti layer insulation conprising many
| ayers of radiation shields in the formof netal foils
whi ch are separated from each other by a m ni nrum nunber
and size of | ow conductance contact, by dinpling and
crinkling the netal foils or by using a separate spacer
material (points 1.1, 5.1.1 and 5.2.3.1). By such an
arrangenent of |ayers, gaps between adjacent |ayers are
provi ded so that an insulation area is forned. The
plurality of layers of netal foils give flexibility for
easy folding wthout stiffness and can have the form
of, for exanple, blankets sheared to the required size
and shape (points 7.2.2. and 5.2.3.1.).

Since the pad according to the patent in suit also
contains a plurality of layers of netal foils nmaking
the pad flexible (colum 6, lines 44 to 46), the

mul tilayer insulation of R58 can be regarded as a "pad"
Wi thin the neaning of the patent in suit.

0794.D Y A



2.2

0794.D

- 13 - T 0587/ 96

The different |layers in R58 are each placed over the
entire surface to be insulated and are positioned
perpendicular to the flow of the heat (points 5.2.4.1,
1.1), so that they are arranged one above the other in
a vertical direction with respect to the heat source,
thereby form ng a stack, as now cl ai ned.

Because the multilayer insulation of R58 consists of
separate |layers of material, a nmethod of securing these
| ayers in place nust be used, to prevent slipping or
shifting during fabrication or use (point 5.3.1). In
one such nmethod a cinch band is used which is applied
around the object after it is insulated, thereby

appl ying conpression to a small portion of the

i nsul ated surface area. By such a construction, the

| ayers are brought closer together and so cause a

hi gher heat flux in that area, as illustrated in

Figure 2 of R58, thus form ng a heat |eak

(point 5.3.3). The area adjacent to the conpressed area
of R58 is unaffected by any conpression and can
therefore be regarded as an insulation area.

In the patent in suit the heat sink area is defined as
conducting a greater ampunt of heat between opposite
surfaces of the pad than does the thermal insulating
area (colum 2, lines 35 to 37). The conpression of the
metal foils under the cinch band in R58 results in an
i ncreased heat flux in the formof a heat |eak whil st
inclaiml of the main request the conpression in the
heat sink area leads to an increased heat transfer.
Consequently, the technical effect in both cases is an
i ncreased heat flux or heat transfer which originates
fromthe sane technical feature, nanely a conpressed
area. A different designation of the sane effect does
not provide a technical distinction over the cited
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prior art and can therefore not be a novel feature.
That the conpression in R58 is only slight or even
undesired is not relevant in this respect. Wat counts
is that the conpressed area in R58 fulfils the
definition of a heat sink given in the patent in suit.

The function of the heat sink described in the patent
in suit cannot provide a further distinction either.

According to the patent in suit, the heat sink can be
used for dissipating heat at a desired | ocation
(colum 1, lines 5to 7, colum 6, lines 14 to 17). In
particul ar, heat which penetrates the pad can be
conducted to a desired |location such as along the outer
peri phery of the pad (colum 6, lines 21 to 23). In the
| atter case, the heat sink area carries heat away from
the center zone of the pad (colum 6, lines 29 to 31).
In order to dissipate heat fromthe pad, neans for
carrying away the heat fromthe pad are exenplified by
circulating air (colum 3, lines 46 to 53).

The above description is only related to an intended
use of the pad which cannot provide a restriction to
the pad itself, as clainmed, and hence cannot be used to
restrict the clainmed subject-matter by way of
interpretation. Even if, for the sake of argunent, such
an i ntended use for dissipating heat at a desired

| ocation were interpreted to limt claiml1, it would
not provide any further distinction over R58, since
this dissipating function would also be net if the

mul tilayer insulation of R58 were used in a
correspondi ng environnment providing heat dissipating
nmeans.

Furthernore, the dissipating function of the pad as
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descri bed above requires neans having a different
tenperature fromthat of the pad itself for carrying
away heat fromthe pad. However, the clainmed subject-
matter does not include any such neans. Consequently,
the clainmed pad does not provide any distinction in
this respect.

As regards the presence of spacer nmaterial between the
| ayers in the insulating material described in R58, the
foll ow ng can be said:

According to the general disclosure of R58, the shield
separation can be achieved by dinpled or crinkled netal
foils or by using a separate spacer materi al

(point 5.1.1) (enphasis added). In this connection the
separator material of R58 is described as an
alternative option for shield separation (point 7.4.1
first sentence). Consequently, contrary to the
Appel l ant's argunent, the disclosure of R58 is not
restricted to the presence of spacer naterial.

Moreover, in claiml1l the definition "A pad
...conprising a plurality of layers (2)..." is an open
formul ati on which does not restrict the pad to

enbodi nents only consisting of |ayers of netal foils.
This open definition is furthernore confirnmed by the
specification of the patent in suit which makes
reference to scrinms (11) of heat resistant materi al
such as polyester which are placed between two of the

| ayers adj acent to each other in the insulating area
(claim?24 as granted, Figure 2, colum 4, lines 7 to 11
and colum 9, lines 33 to 39). Such scrins thus can be
consi dered as spacer material. Consequently, claim1l by
itself as well as when read in the light of the patent
specification, explicitly includes enbodi nents wherein
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nmetal foils are used together with suitabl e spacer
materials. Therefore, even if the disclosure of R58
were [imted to the presence of spacer materials,
claiml did not contain a distinguishing feature in
this respect.

In view of the above, the subject-matter of claim1l of
the main request is not novel.

Since the whole request falls wwth claiml, it is not
necessary to deal with the other clains. However, it
may be added that, since all process features of
claim19 which are different fromfeatures of claim1l
are al so known from R58 (assenbling step: see

points 5.2.2.1 and 5.2.3.1; conpressing step: see
points 5.3.3 and 5.3.4), that claim too, |acks

novel ty.

For the above reasons the nmain request does not conply
with the requirenents of Article 54 EPC

Modi fied auxiliary request 1.1

Article 123(2) EPC

0794.D

Conmpared with the main request, agai nst which no
obj ection pursuant to Article 123(2) EPC had been
rai sed, two nodifications have been introduced:

(i) "for shielding an area in the vicinity of a heat
source, wherein the pad is larger than the heat
source" and
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(ii) "heat which penetrates the pad is conducted to a
desired |l ocation for dissipation”

For the basis of the anendnents the appellant relied
upon page 15, lines 6 to 14 of the application as
originally filed (colum 6, lines 17 to 23 of the
patent in suit). However, this passage relates to an
enbodi nent reading as follows: "The pad is particularly
useful for providing "hot spot” insulation wherein the
pad which is larger than a heat source can be used to
shield an area in the vicinity of the heat source by
radi ati ng heat back towards the heat source and
conducti ng heat which penetrates the pad to a desired

| ocati on such as along the outer periphery of the pad".
A conpari son between the anended features and the
passage as orginally disclosed reveals that two

el ements of the original disclosure have been onitted
fromthe specific context.

The first omtted elenent relates to a particul ar use
of the pad for providing "hot spot" insulation when the
pad is used to shield a heat source. Therefore, the
requi renents of size and di stance now present in
claim1, had originally been disclosed only in
connection with the use as hot spot insulation. Since
the rel evant passage describes the only enbodi nent

i nvolving a rel ationship between the size of the pad
and the heat source and the di stance between them and
the patent in suit does not contain any further

i nformati on about hot spot insulation, it is not
apparent that the feature of the use as hot spot

i nsul ati on woul d be redundant, as argued by the
Appel l ant, and that therefore it could be omtted.

The second omtted el enent concerns the function of the
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pad "to radiate heat back towards the heat source",

whi ch function is influenced considerably by the nature
of the surface of the |ayers (page 16, lines 15 to 30
and 20, line 24 to page 21, line 13 of the application
as filed). Consequently, the omtted feature defines a
function of the pad which, in addition to its function
to conduct heat penetrating the pad to a desired

| ocation, is necessary to effectively shield a heat
source. Thus, by omtting the radiation function of the
pad fromthe disclosed context, the anendnent changes
the content of the claimin a way which could not be
derived fromthe application as originally filed. Since
the original description does not contain any further

i nformation fromwhich it could be concluded that the
radi ati on function would be redundant in this respect,
the possibility to omt this feature could not be
derived fromit.

Therefore, singling out the anended features fromtheir
context presents the skilled person with technica

i nformati on which is not directly and unanbi guously
derivable fromthe original disclosure. Thus, claiml
of auxiliary request 1.1 contravenes the requirenents
of Article 123(2) EPC

The first nodification relates to a relative distance
(in the vicinity of) of the area to be shielded and the
relative size of the pad (larger than) in relation to a
heat source. Thus, the anmended feature defines the
relative size of the clainmed physical first entity (the
pad) by its relationship to an unspecified second
entity (the heat source). The size of the second entity
is not defined; nor is it standardi zed or known per se
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and its dinmensions are not clear since the patent
specification, too, does not provide any indication in
that respect. Hence, the term "heat source" covers any
di mensionally indefinite natural or artificial heat
source such as the sun, hot air, water, a |lanp, etc.
The indefinite dinension of the heat source is even
made nore anbi guous by the vague and relative terns "in
the vicinity of" and "larger than ..." which are

rel ated thereto.

In case T 455/92 (cited in Case Law of the Boards of
Appeal of the European Patent O fice, 3rd edition 1998,
[1.B.1.2.2(b)(bb)), in which the size of a first entity
(a covering sheet) had al so been defined by reference
to a second entity (a conpressed agricultural round

bal e), the dinension of the second entity was known and
hence the size of the first entity was definabl e.
However, in the present case the heat source and its
vague relation to the pad are not sufficiently
specified so as to clearly define the size of the pad.

For the above reasons the cl ai ned subject-matter does
not conply with the requirenents of Article 84 EPC

In view of the above, auxiliary request 1.1 cannot be
al l owed, so that the question of novelty need not be
deci ded.

Auxiliary requests 1.2. 1.3, 2.1 to 2.4, 3.1 to 3.4 and two
sets of use clains

0794.D

Caiml of all of the above indicated requests contains
the first nodification of auxiliary request 1.1, so
that the reasons given for not conplying with

Articles 123(2) and 84 EPC al so apply to these requests
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and they cannot be all owed.

Modi fied auxiliary request 5

Article 123(2) EPC

7.2

0794.D

Claim1 of this request, conpared to claim1 as
granted, now contains inter alia the foll ow ng
features:

- "at | east one of said layers (2) in said
insulating area (5) is in point contact with
anot her one of said layers ..." and

- "each layer (2) is in flat contact with an

adj acent layer in the heat sink area ..

According to page 19, lines 19 to 29 of the application
as filed, at |east two adjacent |ayers having
enbossnents are in point contact with one anot her when
they are offset with respect to each other, so that at
| east some of the enbossnments are not aligned in the
vertical direction. Inline with that, Figures 2 and 5
show a point contact between adjacent |ayers in the

i nsul ation area which are offset with respect to each
other so that at |east sone of the enbossnents are not
aligned in the vertical direction. The latter feature
I's however not nmentioned in claim1, which is hence not
restricted to the point contact of adjacent |ayers in
of fset position. Therefore, there is no basis in the
original application for the subject-matter now being
cl ai med.

Regardi ng the second anmendnent, the appellant had not
di sputed that the application as originally filed does
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not use the wording "flat contact". Neverthel ess, he
argued that this feature could be derived at |east
inplicitly fromthe application as filed.

Figures 2 and 5 refer, in accordance with claiml1, to a
heat sink area (4) wherein the |ayers are closer
together than in the thermal insulation area (5)

(page 17, lines 2 to 6). The layers in the heat sink
area are however shown to have a di stance between them
This information is in line with page 17, lines 17

to 22, according to which the layers 2 in the heat sink
area can be "not in direct contact” wth each other.
Consequently, a "flat contact"™ can not be derived from
Figures 2 and 5.

The term"flattened” in the original description
(page 18, lines 25 to 27) is only used in the context
of a specific conbination wherein "the enbossnents
which are flattened will netallurgically and

mechani cally bond to the adjacent |ayer 2". None of
these latter features have been incorporated into
claim 1.

For the reasons indicated above, the anended features
result in clainmed subject-matter that could not be
derived fromthe application as originally filed, so
that the request cannot be allowed (Article 123(2)
EPC) .

Auxi | iary request 4

0794.D

Since this request refers to any conbi nations of the
clains of auxiliary requests 2.1 to 2.4 with the clains
of auxiliary requests 3.1 to 3.4 and no such

conbi nations are presented that fornulate a claimor a
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set of clains, it is not possible to eval uate whet her
the requirenents of the EPC are net. Thus, this
unspeci fi ed request cannot be further considered.

Auxi liary request 6

9. This request refers to unspecified clains based on the
product clainms of the main request or the product
clainms of the above nentioned auxiliary requests 1
to 5. As in all specified sets of clains the product
clains fail for not conplying with Articles 54, 123(2)
and/or 84 EPC for the same reasons as specified under
points 2., 3., 4., 5. and 6., auxiliary request 6

cannot be all owed either.

10. It follows fromthe above that none of the requests
neets the requirenents of the EPC

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

C. Ei ckhoff R. Teschenacher
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