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Summary of Facts and Submn ssions
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The appel |l ant (applicant) | odged an appeal, received on
1 March 1996, agai nst the decision of the Exam ning

Di vi si on, despatched on 3 January 1996, refusing the
application No. 90 916 086.3 (publication

No. O 516 622). The fee for the appeal was paid on

28 February 1996 and the statenent setting out the
grounds of appeal was received on 8 May 1996.

In the decision under appeal, the Exam ning Division
hel d that the application did not disclose the
invention in a manner sufficiently clear and conplete
for it to be carried out by a person skilled in the art
(Article 83 EPC).

The appel | ant requested that decision under appeal be
set aside and the application be "allowed to proceed to
grant” on the basis of the follow ng docunents:

d ai ns: 1to 10 as filed with a |etter dated
17 August 1995;

Descri ption: pages 2, 5 and 6 as originally filed,
pages 1, 3, 4 and 13 as filed with a
|l etter dated 10 Novenber 1994,
pages 7 to 12 as filed with the letter
dated 17 August 1995.

Dr awi ngs: sheet 1/1 as originally filed.
Furthernore, with the statenent of the grounds of

appeal , the appellant requested an opportunity to
attend oral proceedings if "refusal of this appeal, or
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of the application", was considered.

In a comruni cati on dated 16 Novenber 2000, acconpanying
a sumtmons to oral proceedi ngs, the Board expressed the
prelimnary opinion that the present application did
not appear to fulfil the requirenents of Articles 57
and 83 EPC

Wth a letter dated 20 February 2001, the
representative of the appellant inforned the Board of
the appellant's decision not to attend, or to be
represented at, the oral proceedings.

Oral proceedings were held on 7 March 2001 in the
absence of the appellant.

The wording of claim1l reads as fol |l ows:

"1l. A systemfor making unstable el enents nore stable
conpri si ng:

(a) a cathode, the negative el ectrode, substantially
formed of an el enent selected fromthe group
consi sting of heavy el enents having an odd nucl eon
nucl ei formed of odd nunber of neutrons and even
nunber of protons but excluding those with stable
nucl eon configurations of proton and neutron
nunbers 8, 10, 14, 20, 28, 40, 50, 82, and 126 as
well as all even nucleon and all other odd nucl eon
nucl ei which are unstabl e; heavy neani ng nmass
nunbers greater than 24,

(b) an anode, the positive electrode, substantially
formed of an el enent selected fromthe group
consisting essentially of elenents Ag, Au, Pt, Cu,
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and conpounds of said el enents;

(c) an additive selected fromthe group consisting of
heavy water of deuterium HO DO and radioactive
wat er T,O, radioactive water; D,, D, T, H and
ot her light nuclei; proton beans, neutron beans,
and m xtures of proton and neutron beans; provided
to said el ectrodes; and seeding, those of said
addi tives which are not adequately electrically
conducting, wth electric charge carrying
material s; and

(d) neans for a direct current between the said
cat hode and anode;

whereby |ight nuclei and nucleons fromthe said
additive are induced to enter the interstitial spacing
of the said cathode and fuse, by | ow tenperature
fusion, with the said heavy cathode nuclei formng
heavi er isotopes of the said cathode and hi gher

el enents of higher atom c nunber.”

The wording of claim?7 reads as foll ows:

"7. A nethod for making unstable el enents nore stable
conprising the steps of:

(a) formng a cathode, the negative el ectrode,
substantially froman el enent selected fromthe
group consi sting of heavy el enents having odd
nucl eon nuclei fornmed of odd nunber of neutrons
and even nunber of protons but excluding those
wi th stabl e nucl eon configurations of proton or
neutron nunbers 8, 10, 14, 20, 28, 40, 50, 82, and
126 as well as all even nucleon and all other odd
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nucl eon nucl ei which are unstabl e; heavy neaning
mass nunbers greater than 24;

form ng an anode, the positive el ectrode,
substantially froman el enent selected fromthe
group consisting essentially of elenents Ag, Au,
Pt, Cu, and conpounds of said el enents;

exposi ng said electrodes to an additive sel ected
fromthe group consisting of heavy water of
deuterium HO DO and radioactive water T,0
radi oactive water; D, D, T, H and other I|ight
nucl ei ; proton beans, neutron beans, and m xtures
of proton and neutron beans; and seedi ng, those of
said additives which are not adequately

el ectrically conducting, with electric charge
carrying materials; and

applying a direct current between the said cathode
and anode;

whereby |ight nuclei and nucleons fromthe said

additive are induced to enter the interstitial spacing

of the said cathode and fuse, by |ow tenperature

fusion, with the said heavy cathode nuclei formng

heavi er isotopes of the said cathode and hi gher

el enents of higher atom c nunber.™

Clains 2 to 6 and clains 8 to 10 are dependent on

clains 1 and 7, respectively.

The appel |l ant's subm ssions may be summari sed as

foll ows:

It was well known that, in radioactive decay, an
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unst abl e heavy nucl eus (parent) decayed by em tting
various |ight nuclei and their conponents (nucleons and
el ectrons) and various conbi nati ons of them
acconpani ed by sone energy in certain instances, and
formed a | ess heavy nucl eus ("daughter"). This process
continued until the "daughter nucl eus" becane a stable
nucl eus | ess heavy than the "parent nucl eus". The
thrust of the present invention was to reverse

radi oactivity and nake unstable nuclei stable and tap
ener gy whenever produced, by adding the usua

particles, such as those resulting fromradioactivity,
to an unstable nucleus in the presence of an electric
charge. The particles emtted in regular radioactive
decay i ncluded neutrons, protons, heliumand its
constituents, hydrogen isotopes and their constituents.
In the present invention, these particles constituted
the additives which were captured by the unstable

cat hode nuclei and, thus, allowed such nuclei to be
transforned into heavier and stable nuclei of an atom
or isotope. Hence, according to the present invention,
t he cat hode was transforned whereas in fusion reactions
the cathode essentially acted as a catal yst. The
description as originally filed gave nunerous exanpl es
of the reaction processes according to the present

i nvention. Furthernore, any additives to be used with
any of the unstable nuclei could be easily determ ned
by | ooking at the initial (starting) unstable nucl eus
and the nore stable reactant end-product nucleus. The
arrangenent of the electrodes and the additives were
shown in detail in sonme figures. The optinum
tenperature corresponded to the nost efficient process
that took place and depended both on the cathode
material and on the additive. As confirnmed by the
affidavit submtted with the grounds of appeal, the
application as originally filed showed all the features
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of the invention in sufficient detail for a person
skilled in the art to easily carry out the cl ai ned
process w thout any undue experinentation. Furthernore,
since there was utility in stabilizing nuclear wastes,
t here shoul d be no doubt as to the industria
applicability of the present invention.

Reasons for the Deci sion

1

3.1

3.2

1113.D

The appeal is adm ssible.

The question to be considered in the present appeal is
whet her the application as originally filed discloses
the invention in sufficient detail to enable the
skilled person to performcarry it out successfully.

The gi st of the present invention consists essentially
i n inducing fusion between |ight nuclei and heavy
unstabl e nuclei at |ow tenperature by nmeans of an
electric field.

According to the description (page 2, lines 8 to 11),

| ow tenperature fusion takes place "in the lattice
structure of the heavier atonms (such as A, M, Pd,
etc.) and other face-centered cubic space lattices as
wel | as other conpactly packed lattices |ike conpact
hexagonal space l|attices". Dissociated deuterium (D)
and tritium (T) atons and their ions are forced to
enter a lattice of palladium (Pd) atons under the

i nfluence of an electric field, and to fill the spaces
in the lattice. As the anplitude of oscillation of the
heavy Pd atons increases, the atons and their ions are
"squeezed" within the lattice. Wen "optimum conditions
and tenperatures are achieved", Pd and D nuclei fuse
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t oget her.

The appel |l ant has stressed that the present invention
Is essentially different fromcold fusion, because the
cathode (e.g. Pd) takes part in the actual fusion
process, whereas in cold fusion the cathode sinply acts
as a catalyst. Furthernore, in the appellant's view,
the present invention and the reaction processes
referred to in the description are based on confirned
and sound scientific principles. In this respect, the
appel lant has cited Marie Curie's discovery of natura
transnmutati on and the experinents of Lord Rutherford on
artificial transnutation.

The Board agrees with the appellant that the nuclear
change of one elenent into another (transnutation) is
an acquired scientific fact. In the cited experinents,
however, transnutation occurs when hi gh-speed al pha-
particles hit the target ions, whereas the present
invention relies on "particles at very very sl ow
speeds” l|ocated inside a lattice of heavy nuclei, as
explained in item4 of the grounds of appeal. This
fundanental difference between the present invention
and transnutation occurring in the Rutherford
experinments does not allow the skilled person to derive
fromthe latter any teaching which could be of help in
carrying out the forner, or even in assessing its
viability.

According to Article 52(1) EPC a European patent can be
granted for an invention which is, inter alia,
suscepti bl e of industrial application. This concept is
related to the obligation on an applicant to give a
sufficient description of the invention, as required by
Article 83 EPC. An invention or an application for a
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patent for an alleged invention which would not conply
with the generally accepted | aws of physics would be

i nconpatible with the requirenents of Articles 57 and
83 because it cannot be used and therefore |acks

i ndustrial application. Al so the description would be
insufficient to the extent that the applicant woul d not
be able to describe how it could be made to work.

It goes without saying that the EPC does not prevent
the patentability of "revol utionary" inventions.
However, Article 83 EPC nakes the anount of information
required for a sufficient disclosure of an invention
somewhat dependent on the actual "nature" of the
invention. If the latter lies in a well-known technica
field and is based on generally accepted theories, the
descri ption need not conprise many specific technica
details which would anyway be inplicit to a skilled
person. However, if the invention seens, at |east at
first, to offend against the generally accepted | aws of
physi cs and established theories, the disclosure should
be detail ed enough to prove to a skilled person
conversant wi th nmai nstream sci ence and technol ogy that
the invention is indeed feasible (i.e. susceptible of

i ndustrial application). This inplies, inter alia, the
provision of all the data which the skilled person
woul d need to carry out the clained invention, since
such a person, not being able to derive such data from
any generally accepted theory, cannot be expected to

i npl ement the teaching of the invention just by tria
and error.

In the present case, the description is essentially
based on general statenents and specul ati ons which are
not apt to provide a clear and exhaustive technica
teachi ng, and which do not appear to be supported by
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any experinmental evidence:

- (page 2, third paragraph) "Wen the anplitude of
oscillation of the heavy Pd atons gets higher it
squeezes the D, T, etc. atonms and their ions in
the interstitial spaces and at the right
condi tions fusion of Pd and D takes pl ace".

- (page 5, third paragraph) "when the optinmum

condi tions and tenperatures are achi eved, the
anplitude of oscillation of the Pd in the lattice
gets virtually equal to half the interstitia
space (interatomc distance) in the lattice and if
a Hisotope gets in the plane of the shortest

di stance between the two | arge Pd atons, the
Hisotope will fuse with the Pd atoni;

- (page 11, second paragraph) "When sufficient D. C
(direct current) Voltage is applied to the anode
and the cathode, electrolysis begins and the
di ssociated D and T atons, nolecules, and ions
enter the cathode's interstitial spaces and at the
right conditions fusion occurs".

Though the description repeatedly refers to the "right
condi tions", these are nowhere clearly defined.

As the appell ant has provi ded neither experinental

evi dence nor any firmtheoretical basis which would
enabl e the skilled person to assess the viability of
nucl ear fusion in a lattice at |low tenperature, it is
irrelevant to consider whether the fusion reactions
referred to in the description my be theoretically
possi bl e, or whether they m ght indeed occur under
certain conditions.
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In sunmary, the appellant has outlined a hypothetica
experinmental set-up which should, in the appellant's
view, allow nuclear fusion "under certain conditions"
at | ow tenperature, but has neither defined the
critical paraneters of such a process in clear

technical terns nor provided any evidence that it would
be possible to achieve the clained result under
realistic |laboratory conditions.

For the above reasons, the Board finds that the present
application does not fulfil the requirenents of
Articles 57 and 83 EPC, and that the Exam ning Division
was right in refusing the application.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

R. Schunmcher G Davi es

1113.D



