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Summary of Facts and Subm ssi ons

VI .
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On 31 May and 6 June, respectively, opponents Il and |

| odged an appeal against the decision of the Opposition
Di vi sion posted on 3 April 1996 nmi ntai ni ng Eur opean
patent No. 0 298 729 in anended form The appeal fees
were paid on 7 and 6 June, respectively. The statenent
of grounds of opponent | was received on 13 August

1996.

By a communi cation dated 30 August 1996, sent by
registered letter with advice of delivery, the Registry
of the Board informed opponent Il that no statenent of
grounds had been filed and that its appeal could be
expected to be rejected as inadm ssible. Opponent 1|1
was also invited to file observations within four

nont hs.

A witten statenent setting out the grounds of appeal
was filed by opponent Il on 28 Novenber 1996.

By letter of 5 March 1997 the respondent stated that,
as the grounds of appeal of opponent Il were received
out of time, it was assuned that this appeal would be
rejected as inadm ssible.

In the annex to the sunmons of 2 Novenber 1999 to
attend oral proceedings the attention of opponent 1|1
was drawn to the apparent inadm ssibly of its appeal.

Upon opponent I's wthdrawal of its appeal by letter of
14 Decenber 1999, the Board pointed out inits

conmuni cation of 31 January 2000 that only the

adm ssibility of the appeal of opponent Il would be

di scussed at the oral proceedings.
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By letter of 8 February 2000 opponent |1 argued that,

al t hough short, the substantiation of the grounds of
appeal in its notice of appeal was sufficient and
auxiliarily requested that the patent be revoked on the
basis of Article 114(1) EPC.

Oral proceedings were held on 9 March 2000 in the
absence of the parties who had inforned the Board that
t hey woul d not attend these proceedi ngs.

Reasons for the Decision
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Followi ng the withdrawal of its appeal by opponent |
the adm ssibility of the appeal of opponent Il (Pl ansee
Tizit AG, whose detailed grounds of appeal were filed
out of time, is decisive for whether the Board is
entitled to review the decision under appeal on its
substantial nerits. Thus, the question arises whether

al ready the notice of appeal of opponent Il contains
statenments which can be considered as sufficiently
substanti ated grounds of appeal .

In its notice of appeal opponent |l stated that its
grounds of appeal were the sanme as those recited inits
noti ce of opposition. According to its letter of

8 February 2000 this statenment constituted sufficient,
al beit short, grounds of appeal which, as stated, would
be conpleted by nore detail ed argunents. In the sane
notice of appeal it was requested to take the evidence
into account which had been filed at the oral
proceedi ngs to support the grounds of opposition and
whi ch had not been consi dered by the Opposition

Di vi si on.
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The said notice of appeal objected in particular that
t he deci sion under appeal failed to consider the
general know edge of the skilled practitioner with
respect to honing and | apping and al so had negl ect ed
t he docunents in support thereof.

However, by nerely referring to its grounds of
opposition and to the above nentioned evi dence
supporting these grounds, the reasons why the decision
under appeal should be set aside were not specified;

nor were any clear argunents presented to enable the
Board and the respondent to understand why the appeal ed
decision is incorrect. The Opposition Division, on

page 10 of the decision under appeal, acknow edged t hat
t he skilled person could have honed the coating surface
but that there was no apparent reason why he woul d have
done so. The notice of appeal does not give any
enlightenment in this respect. In fact the notice of
appeal only contained a general introduction to the
stated grounds of appeal which were filed out of tine.

Therefore the appeal of opponent Il nust be rejected as
i nadm ssi ble which inplies that no further argunents,
such as those based on Article 114(1) EPC can be taken
into consideration.

Since there is no adm ssi bl e appeal the decision of the
Qpposition Division is final.
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Or der

For these reasons it is decided that:

The appeal of opponent Il (Plansee Tizit AG is rejected as
i nadm ssi bl e.

The Regi strar: The Chai r man:

S. Fabi ani W D. Wi ld
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