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Summary of Facts and Subm ssi ons

0467.D

The appel l ant (proprietor of the patent) filed on

29 April 1996 an appeal agai nst the decision of the
opposi tion division of 28 February 1996 to revoke the
Eur opean patent No. 0 272 683 and paid the appeal fee
on the sanme day. The statenent setting out the grounds
for appeal was received on 9 July 1996.

Opposition was filed against the patent as a whol e by
two opponents and based on Article 100(a) and

Article 100(b) EPC. The anmendnents filed during the
opposi tion proceedi ngs were further objected to by
opponent | in a letter of 12 January 1996 for |ack of
clarity (Article 84 EPC).

The opposition division held that the ground for
opposition nentioned in Article 100(b) EPC
(feasibility) did prejudice the maintenance of the
patent in anmended form

Followi ng a request fromall parties, the Board set the
oral proceedings for 19 Novenber 1999. Together with
the summons for oral proceedings the Board issued a
comuni cation stating in particular that the main

i ssues to be dealt with during the oral proceedings
woul d be clarity (Article 84 EPC) and feasibility
(Article 100(b) EPC).

At the end of the oral proceedings the requests of the
parties were as follows:

The appel |l ant (patentee) requested that the decision
under appeal be set aside and that the patent be
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mai nt ai ned in anended form nanely according to the
mai n or one of the two auxiliary requests as submtted
and anended during the oral proceedings, each of them
as a subsidiary alternative, with the wording: "the
hairy surface" instead of: "the fuzzy, hairy, fibrous
surface".

The respondents | (opponent 1) requested that the
appeal be dism ssed and, if the Board did not wish to
revoke the patent inits entirety, that the foll ow ng
question (presented in his letter of 18 October 1999)
be submtted to the Enlarged Board of Appeal:

"I'n a situation where the main request of the patent
proprietor before the opposition division has been for
mai nt enance of the patent in anended form and the
opposi tion division has revoked the patent in its
entirety, nust an anended cl ai mwhich would put the
opponent in a worse situation than if the patent had
been maintained in the formof the main request - e.g.
by deleting a limting feature of the claim- be

rej ected?"

The respondent |1 (opponent I11) requested di sm ssal of
t he appeal .

Claim1 according to the main request filed on
19 Novenber 1999 during the oral proceedi ngs reads as
fol | ows:

"An absorbent pad (12; 80; 90; 100; 110) conpri sing

a liquid inperneabl e backi ng nmenber (22),
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an absorbent nenber (30) adjacent said backi ng nenber
(22),

a flow zone control layer (28; 82; 92; 102; 114)

adj acent the absorbent nenber (30) on the body side of
sai d absorbent nenber (30) providing good fluid
transfer along the flow zone control | ayer,

and a liquid pervious perforated liner (14) on the body
side of said pad adjacent said flow zone control |ayer
(28; 82; 92; 102; 114),

characterized in that

said flow zone control |ayer (28; 82; 92; 102; 114) is
| ocated only in the central portion of said pad (12;
80; 90; 100; 110) and has a fuzzy, hairy, fibrous
surface (54),

said liner (14) is a bonded carded web of pol yester,

pol ypr opyl ene, nyl on or other heat-bondable fibers or a
spunbonded pol ypropyl ene fabric which is perforated in
the area of the flow zone control |ayer, and which
after perforation has descendent fibers surrounding the
rai sed perforation holes and form ng | oose elenents, is
oriented on the pad such that the descendent fibers

di spl aced during perforating extend towards said flow
zone control |ayer (28; 82; 92; 102; 114)

whereby the | oose elenents (52) are entangled with the
fuzzy, hairy, fibrous surface (54) to aid in the
transfer of liquid fromthe body side of said pad to
the flow zone control layer (28; 82; 92; 102; 114),
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and whereby the fuzzy, hairy, fibrous surface on the

| ower side of the flow zone control |ayer (28; 82; 92;
102; 114) aids in transfer of the liquid to the

absor bent (30)".

Caiml according to the first auxiliary request reads
a foll ows:

"An absorbent pad (12; 80; 90; 100; 110) conpri sing

a liquid inperneabl e backi ng nmenber (22),

an absorbent nenber (30) adjacent said backi ng nenber
(22),

a flow zone control layer (28; 82; 92; 102; 114)

adj acent the absorbent nenber (30) on the body side of
sai d absorbent nenber (30) providing good fluid
transfer along the flow zone control |ayer,

and a liquid pervious perforated liner (14) on the body
side of said pad adjacent said flow zone control |ayer
(28; 82; 92; 102; 114),

characterized in that

said flow zone control |ayer (28; 82; 92; 102; 114)
being | ocated only in the central portion of said pad
(12; 80; 90; 100; 110) has a fuzzy, hairy, fibrous
surface (54);

said liner (14) is a bonded carded web of pol yester,
pol ypr opyl ene, nyl on or other heat-bondable fibers or a
spunbonded pol ypropyl ene fabric which is perforated in
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the area of the flow zone control |ayer, whereby the
depth of its perforations (50) is greater than the
thi ckness of said liner (14), and after perforation,
has descendent fibers surrounding the raised
perforation holes and form ng | oose el enents, said
liner is oriented on the pad such that |[iner nmaterial
di spl aced during perforating extend towards said flow
zone control |ayer (28; 82; 92; 102; 114),

whereby the | oose elenents (52) are entangled with the
fuzzy, hairy fibrous surface (54) to aid in the
transfer of liquid fromthe body side of said pad to
the flow zone control layer (28; 82; 92; 102; 114),

and whereby the fuzzy, hairy, fibrous surface on the

| oner side of the flow zone control |ayer (28; 82; 92;
102; 114) aids in transfer of the liquid to the

absor bent (30)".

Caim1l according to the second auxiliary request reads
as foll ows:

"An absorbent pad (12; 80; 90; 100; 110) conpri sing

a liquid inperneabl e backi ng nmenber (22),

an absorbent nmenber (30) adjacent said backi ng nenber
(22),

a flow zone control layer (28; 82; 92; 102; 114)

adj acent the absorbent nenber (30) on the body side of
sai d absorbent nenber (30) providing good fluid
transfer along the flow zone control | ayer,
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and a liquid pervious perforated liner (14) on the body
side of said pad adjacent said flow zone control |ayer
(28; 82; 92; 102; 114),

characterized in that

said flow zone control |ayer (28; 82; 92; 102; 114)
being | ocated only in the central portion of said pad
(12; 80; 90; 100; 110) has a fuzzy, hairy fibrous
surface (54);

wherein said fl ow zone control |ayer (28; 82; 92; 102;
114) conprises a neltblown polynmer and the coefficient
of friction between said perforated liner (14) and said
fl ow zone control layer (18; 82; 92; 102; 114) is
between 0,7 and 1,1,

said liner (14) is a carded bonded web of pol yester,

pol ypr opyl ene, nyl on or other heat-bondable fibers or a
spunbonded pol ypropyl ene fabric which is perforated in
the area of the flow zone control |ayer, whereby the
depth of its perforations (50) is greater than the

thi ckness of said liner (14), and after perforation,
has descendent fibres surrounding the raised
perforation holes and form ng | oose el enents,

said liner is oriented on the pad such that the liner
mat eri al di spl aced during perforating extends towards
said flow zone control |ayer (28; 82; 92; 102; 114)

whereby the | oose elenents (52) are entangled with the
fuzzy, hairy fibrous surface (54) to aid in the
transfer of liquid fromthe body side of said pad to
the flow zone control |ayer (28; 82; 92; 102; 114),
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and whereby the fuzzy, hairy, fibrous surface on the

| ower side of the flow zone control |ayer (28; 82; 92;
102; 114) aids in transfer of the liquid to the

absor bent (30)".

The subsidiary alternative subm ssions are derivable
fromthe foregoing by substitution of the words: "the
fuzzy, hairy, fibrous surface" wth the words: "the
hairy surface".

The appel |l ant argued essentially as foll ows:

The opposition division found that the features in
claim1l of the main request: "the | oose elenents of the
perforations are entangled with the fuzzy, hairy,
fibrous surface" nmade the invention not feasible. The
respondents further objected to this wording on the
ground of lack of clarity. These features were however
clear and sufficiently disclosed, see page 4, from
line 44 of the description of the patent specification.
Fromthis passage it was evident that the cover sheet
had perforations (50), whereby the material of the
perforated sheet surrounded the raised perforation

hol es. The | ower side of the perforations was further

| ocated in the area of the flow zone control |ayer. The
perforation produced a frayed-out edge at the ends of
the perforation hole, the |oose elenents of which
becane entangled with the fl ow zone-control -1ayer. The
person skilled in the art would know t hat he had, for
exanple, to press the bodyside |iner onto the flow zone
control layer or vice versa in order to achieve such
ent angl enent. The entangl enent had the function of
aiding the transfer of liquid and ensuring a great
intermngling, inproving the friction of the two
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| ayers.

The respondents argued essentially as foll ows.

The term "entanglenent” used in all the subm ssions
was not clear. There was no clear indication of a

met hod to perform such entangl enent. No indication was
given as to the degree of entanglenent either. On the
basis of the patent specification there was no
possibility to distinguish the entanglenent from a
sinple contact. The terns: "the | oose elenent aid in
the transfer of liquid' was also too vague. No definite
paraneters were given. "Loose el enents" contradicted:
"entangl ed". The coefficient of friction has nothing to
do with entangl enent - an enbossed material had for
exanpl e high friction but not good entangl enent.

Reasons for the Deci sion

1

0467.D

The appeal is adm ssible.

Clarity

The term "(loose elenents) are entangled..." contained
inclaiml of all the subm ssions is not clear and
therefore not suitable to define the protection sought.
In fact the patent specification does not contain any

i ndication as to how to distinguish the so-called
"entangl enent” fromthe effect of the usual contact of
the two layers (liner (14) and fl ow zone-control -1 ayer)
when they are put one above the other. The |iner (14)
Is made of a fiber web or fabric and the surface of the

fl ow zone-control -1 ayer has a hairy surface. That neans
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that when the two | ayers are assenbl ed one above the
other, there is always a relatively good contact
between the fibers of both |ayers. The Board was unabl e
to find a clear distinction between such contact and
the contact assured by the |oose elenents of the
perforations which is defined as "entangled", also in
consi deration of the fact that the nmethod which was
supposed to achi eve such "entangl enent" consi sted
nmerely of the usual placing in contact of the two
above-cited surfaces (see page 4, |line 44 of the patent
specification).

For the above reasons none of the sets of clains
according to which the mai ntenance of the patent in
amended formwas sought fulfils the requirenents of
clarity within the neaning of Article 84 EPC

In view of this finding and of the ensuing dismssal of
the appeal the conditional request regarding the
guestion of |aw raised by opponent | (see point 1V,
above) has becone irrelevant and there is no need to
refer this question to the Enl arged Board of Appeal.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0467.D
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S. Fabi ani W D. Wi ld

0467.D



