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Summary of Facts and Subm ssi ons

Eur opean Patent No. 0 452 356 based on application

No. 90 901 068.8 was granted on the basis of 14 clains
conprising a nethod claimwith 6 dependent clains and a
claimrelating to an arrangenment for carrying out the
met hod with 6 dependent cl ai ns.

Caim1l read as foll ows:

"1. Method for freezing a food product, characterised
by placing the product on a firm supporting structure
whi ch has previously been given such a | ow tenperature
t hat the product when contacting said supporting
structure will not freeze on to it, maintaining the
product on the supporting structure for a sufficient
time to cause its surface |ayer nearest the supporting
structure to pass into the frozen state, and renovi ng
the product fromthe supporting structure for final
freezing in a separate freezer."

Claim8 read as foll ows:

"8. Arrangenent for carrying out the nethod as clained
inclaiml for freezing a food product, characterised
by a firm supporting structure (1) on which the product
is intended to be placed, neans (2-4) for giving said
supporting structure such a |low tenperature that the
product when contacting the supporting structure wll
not freeze on to it, and a separate final freezer to
whi ch the product is intended to be fed for a final
freezing as soon as its surface | ayer nearest the
supporting structure has been passed into the frozen
state.”

1287.D Y A
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Notice of opposition was filed against the granted
patent by the appellant.

The patent was opposed under Article 100(a) EPC for
| ack of novelty and |l ack of an inventive step.

The foll ow ng docunments were cited inter alia during
t he proceedi ngs.

(1) Pohl mann, Taschenbuch der Kaltetechnik, 17.
Edition, 09/1988, pp. 584, 606 and 607

(2) WO A-9006693

(3) Welcher Froster fur welche Lebensmttel ? Gas
aktuell/ Messer Giesheim 08/85, pp. 1-8

(4) WD A-8810072

The interlocutory decision of the Opposition Division
posted on 29 Decenber 1995 established that the patent
could be maintained on the basis of clainms 1, 5 and 8
as anended during the oral proceedings on 25 June 1996,
claims 2 to 4, 6, 7 and 9 to 14 as filed and granted
and the accordingly adapted description.

Sai d anended clainms 1 and 8 differ from correspondi ng
claims 1 and 8 of the patent as granted in that the
"l ow tenperature” nentioned in the clains has been
further defined by introducing the wording "said

t enper ature bei ng mai ntai ned bel ow -60°C’

Claim5 has been adapted accordingly by deleting the
preferred tenperature value of -60°C
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As regards novelty, the Opposition Division was of the
opi nion that none of the available prior art documents
di scl osed a nethod for freezing conprising the steps of
finally freezing the product in a separate freezer and
of maintaining the tenperature of the supporting
structure on which the product is to be placed bel ow
-60°C during the first freezing step. The sane

concl usions applied to the apparatus used for carrying
out the nethod.

Accordingly, conpliance with Article 54 EPC was
acknow edged by the Qpposition Division.

The Opposition Division defined the problemto be

sol ved as the provision of a nethod and of an apparatus
whi ch prevented the freezing on to the supporting
structure of the product to be frozen. As the avail able
docunents were silent about the critical tenperature of
-60°C for the supporting structure to that end, the
OQpposi tion Division concluded that the probl emwas
solved in a non-obvious way by inplenenting said
neasur e.

The appel | ant (opponent) | odged an appeal against the
said decision. By a letter dated 12 May 2000 the
appel lant informed the Board of its decision not to
attend the oral proceedings.

Oral proceedings were held before the Board on 15 My
2000.

The witten subm ssions of the appellant can be
summari sed as foll ows:

For the question of novelty the appellant took the view
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that all the features of the clainmed process were
di sclosed in the international application (4). It
t herefore concluded that the subject-matter of the
patent in suit was not novel.

For the assessnent of inventive step the appellant
contended that the subject-matter of claim1l of the
patent in suit was obvious because, as shown in the
features analysis of annex E2 filed with its letter
dated 3 May 1996, all the process features resulted
fromthe conbination of docunent (1) wi th docunent (3).

In its view, the skilled person just needed to apply a
tenperature below -60°C, as used in the method of
docunent (3), to the process of docunent (1) to end up
with the process of the contested patent.

By a communi cation dated 10 May 2000, referring to
citation (4) the Board drew the attention of the
parties to the requirenents of Article 158(2) EPC for

i nternational published applications to be conprised in
the state of the art in accordance with Article 54,

par agr aph 3.

The respondent’s argunents subnmitted both in the
witten procedure and at the oral proceedings can be
summari sed as foll ows:

The respondent confirned that the international
application (4), which also belonged to it, could not
be novelty destroying for the subject-matter of claim1l
of the patent in suit because this docunent did not
belong to the state of the art according to

Article 158(2) EPC as the national fee for entering the
Eur opean phase had not been paid.



- 5 - T 0242/ 96

As regards inventive step, the appellant further
mai nt ai ned that the nethod and t he apparatus accordi ng
to the patent in suit involved an inventive step
because the avail abl e docunments were sil ent about the
critical tenperature of -60°C for the supporting
structure as a neans for solving the probl em of
freezing on to the supporting structure of the product
to be frozen.

It also referred to the results of experinental data
accepted by the OQpposition Division during the oral
proceedi ngs, as apparent fromits decision,
denonstrating that the tenperature of the belt in the
enbodi ment di scl osed in docunent (3) was above -60°C.

It further contended that the freezing on to the
conveyer belt was even needed to a certain extent for
the transportation of the products through the nitrogen
bath in the enbodi nent according to said docunent.

The appel | ant requested that the decision under appeal
be set aside and that European patent No. 0 452 356 be
revoked.

The respondent requested that the appeal be dism ssed
and that the patent be nuaintained.

Reasons for the Decision

1

1287.D

The appeal is adm ssible.

Article 123 EPC

There are no objections under Article 123(2) and (3)
EPC to the set of clains of the patent as maintai ned by
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the Opposition Division in the interlocutory decision.
The clains are adequately disclosed in the original
description and do not extend the protection conferred
when conpared to the clains as granted. This was not
contested by the appellant and, therefore, need not be
further pursued here.

Novel ty

Docunent (4) has been cited as being prejudicial to the
novelty of the subject-matter of the patent in suit
according to Article 54, paragraphs 3 and 4, EPC.

Since this docunent is an international application, it
can only be considered as conmprised in the state of the
art in accordance with Article 54, paragraphs 3 and 4,
if the national fee provided for in Article 22,
paragraph 1, or Article 39, paragraph 1, of the
Cooperation Treaty has been paid in accordance with to
Article 158, paragraphs 1 and 2, EPC

As pointed out by the Board and confirnmed by the
respondent during the oral proceedings, the
international application (4) did not enter the
Eur opean phase as no national fee was paid.
Accordingly, this docunent is not conprised in the
state of the art within the neaning of Article 54,
par agraph 3 EPC.

Novel ty of the subject-matter of the contested patent
over the avail able state of the art has been

acknow edged by the Qpposition Division. No further
novel ty objections have been raised by the appellant.
The Board sees no reasons to depart fromthese

findi ngs.
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| nventive step

The patent provides for a nethod and an arrangenent for
freezing a food product.

Docunent (1), which is a textbook about freezing
techni que, relates to several freezing nethods and
appar at uses.

The Board agrees with the parties that docunent (1)
represents the closest prior art.

On page 584 of this docunment, a freezing tunnel using
cool air is described. The size of this freezing

equi pmrent nmay vary between 50 nt¥ to 500 nf. Mechani cal
means to prevent the product to be frozen fromfreezing
fast on the supporting structure during freezing are

al so disclosed (lines 13, 14 and 21 to 23). Although
not disclosed expressis verbis, it is however obvious
that the frozen product will be then stored in a
separate freezer

Such freezing tunnels are nmentioned as prior art in the
description of the patent in suit. They are said to
suffer the di sadvantage of requiring considerable
space, and the process cannot be nodified or

di sconti nued until the product has been transforned
into solid phase.

Accordingly, the problemto be sol ved as agai nst
docunent (1) can be seen as the provision of a further
nmet hod whi ch prevents the freezing on of the products
to be frozen and provides for a | ess bulky freezing
arrangemnent .
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This problemis solved by the subject-matter of
claim11. According to the process of the patent in
suit, the supporting structure, on which the product to
be frozen is placed, is previously given such a | ow
tenperature that the product will not freeze on to it
and the product is furthernore renmoved fromthe
supporting structure for final freezing in a separate
freezer once its surface |ayer nearest the supporting
structure has passed into the frozen state (ie after a
few seconds) (page 2, left colum, lines 12 to 22;
page 2, left colum, line 56 to page 2, right colum,
line 8 and claim4). In the light of the disclosure in
the description of the patent in suit, it is plausible
that the probl em has been sol ved.

Thus, the question to be answered i s whether the
proposed solution, ie to give the supporting structure
such a | ow tenperature in advance that the product wl|
not freeze on to it, maintaining said tenperature bel ow
-60°C and renoving the product for freezing in a
separate freezer once its surface | ayer nearest the
supporting structure has passed into the frozen state,
was obvious to the skilled person in the light of the
prior art.

As regards the first aspect, the Board notes that
docunents (1) to (3) are all silent about any possible
effect of the tenperature on the freezing on to the
supporting structure of the products to be frozen. In
fact, docunent (1) is the only disclosure which deals
with the freezing on (page 584, lines 13 and 14). The
mechani cal neans in order to prevent the freezing on to
t he supporting structure described therein represent
however a different and renote technical solution to
this aspect.



1287.D

-9 - T 0242/ 96

The second enbodi nent of docunent (1) relates to an
apparatus wherein the products are frozen by contact
with a 18 mlong belt nmade of steel which is cool ed by
a brine and maintained at a tenperature of -40°C

(page 606, page 607, lines 1 to 11 and exanple).
According to the patent in suit, practical tests have
however denonstrated that, in the case of a supporting
structure nade of steel, a tenperature of -90°Cis
required in order to prevent products freezing on to

t he supporting structure (colum 4, lines 39 to 49).

It can be therefore assuned that the products do al so
stick on to the conveyer belt in this process.

In the third apparatus described in this docunent,
freezing is achieved by using cool air. No tenperature
is disclosed and it is indicated in the rel evant
passage that the products freeze on to the supporting
structure (page 607, line 19).

Concerning the second aspect, no hint is to be found
with respect to the possibility of interrupting the
freezing procedure on the conveyer belts for a final
freezing in a separate freezer for sake of saving
space.

Docunent (2) is primarily directed to the thaw ng of
frozen products. Al though the docunent recites that the
t hawi ng apparatus can al so be used for freezing with
liquid gases or cold gases as cooling agents, no
indications relating to any tenperature or freezing-on
effect are to be found in the disclosure (page 1

colum 2, lines 64 to 67, and colum 3, lines 3 to 5).

Docunent (3) concerns freezing and cooling techniques
using liquid gases. On page 7 and table 9, a conveyor
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belt is described which is used to freeze extruded
products having a tenperature of 100°C in a liquid bath
of nitrogen. No further information is to be found in
this docunent for this process.

Accordingly, the Board is satisfied that the skilled
person faced with the problem of preventing the
freezing on of the products to the supporting structure
had no hint to try to avoid such freezing on by

| owering the tenperature of the supporting structure
and maintaining it bel ow -60°C.

On the contrary, it would appear that the skilled
person woul d always, as a rule, try to use the highest
possi bl e freezing tenperature for the sake of saving
energy. The lowering of the tenperature of the
supporting structure as a solution to prevent the
freezing on problemrepresents therefore a non-obvious
step to take.

Concerning the sinplification of the freezing
arrangement, the Board notes that none of the processes
di scl osed in docunents (1) to (3) are concerned with
nmet hods wherein the products are frozen stepw se.

The main argunent raised by the respondent was that the
subj ect-matter of claim1 was not inventive over the
conbi nati on of docunent (1) with docunent (3) because
the skilled person nerely needed to inplenent the
tenperature bel ow -60°C of the freezing process
according to (3) (page 7, table 9) in the freezing
process of (1) (page 606 and 607) in order to end up
with all the features of the contested patent.

The Board cannot share the opinion of the respondent.
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As regards the disclosure in docunent (3) on page 7 and
table 9, which concerns a freezing process using a bath
of liquid nitrogen, the Board notes that neither the
tenperature of the conveyer belt nor any possible
effect of its tenperature on the freezing-on phenonena
are nmentioned.

Accordingly, the skilled person had no incentive in the
I ight of document (3) to decrease the tenperature of
-40°C used in the second process disclosed in docunent
(1) as it would nerely expect an increase of the energy
costs by inplenenting such a nmeasure.

Mor eover, the Board sees no reason to have doubts as to
t he respondent’s all egations, nade before the
OQpposition Division and repeated before the Board, that
the tenperature nmeasurenents carried out in the process
of docunment (3) indicate that the tenperature between
the products and the conveyer belt was not naintained
bel ow -60°C and that the products do also stick on to

t he belt.

O course, the Board agrees with the appellant that,
since the tenperature of the nitrogen bath is -196°C
and since the conveyer belt transports the products

t hough the bath in a closed container, the tenperature
of the belt nust therefore remain very |ow once it

| eaves the nitrogen bath. These considerations are
however not sufficient to refute the respondent’s

all egations. In that respect, the appellant had

nor eover enough tine to provide the Board with concrete
evi dence since this aspect had al ready been dealt with
during the oral proceedi ngs before the Opposition

Di vi si on.
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Having regard to the drawing of table 9, it is also
quite clear that the products nmust stick on to the
conveyer belt in order to be transported through the
nitrogen bath as its steep gradient is such that the
products would otherwi se slide into the nitrogen bath.

Finally, neither docunent (1) nor docunent (3) are
concerned with a stepw se freezing nmethod. The net hods
of these docunents foresee only the possibility of a
conplete freezing of the products on the conveyer belt.
Therefore, there is nothing in the prior art pointing
towards the sinplification of the bulky prior art
freezing tunnels, which results noreover fromthe
solution provided to the freezing on probl em enabling
the use of a shorter conveyer belt for a first freezing
st ep.

In view of the foregoing the Board judges that the
subject-matter of claim1 and of its dependent clains 2
to 7 of the set of clains of the patent as naintained
by the Opposition Division in the interlocutory

deci sion involves an inventive step as required by
Article 56 EPC.

The sane applies to the subject-matter of claim8 and
its dependent clains 9 to 14 relating to the freezing
arrangenent for carrying out the process.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

1287.D
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The Regi strar: The Chai r man:

M Dai nese P. A M Langon
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