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Eur opean patent No. 0 134 998 was granted pursuant to
Eur opean patent application No. 84 108 084.9 on the
basis of a set of 6 clains for all the designated
Contracting States.

Noti ce of opposition was filed by the appell ant
(opponent 11), and by the other parties to the appea
proceedi ngs pursuant to Article 107 (opponents | and
[11), requesting revocation of the patent under
Article 100(a) EPC on the grounds of |ack of novelty
and i nventive step.

The foll ow ng docunents were cited, inter alia:

(1) GA Nowak "D e Kosnetischen Préparaten"” Verl ag
fur chem Industrie H Z ol kowsky KG Augsburg,
(1975), page 355 to 363;

(20) FR-A-2 357 240.

The opposition division held that the clainmed subject-
matter was novel since the specific conbination of
features cited in claiml1, as anended on 24 February
1992, was not nentioned in any prior docunent.
Moreover, on the basis of the results of the
conmparative test submtted by the respondent on 20 My
1994, show ng i nproved stability and snoot hness, the
opposi tion division concluded that a conposition

exhi biting such properties was not nmade obvi ous by

ei ther the conposition of docunent (1), which did not
conprise a cellulose derivative, or by those of
docunent (20) which conprised the sane essentia
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conmponents but in a different ratio.

The appel | ant | odged an appeal against this decision.
In witing and during the oral proceedings, it
contended that the conparative test submtted by the
respondent, and relied upon by the opposition division,
did not justify the conclusion that the conpositions of
the invention exhibited inproved properties over the
conposition described in the closest prior art,
docunent (1). In fact, the appellant argued that the
test did not properly reproduce the conposition of said
prior docunent and, for this reason, did not show that
the observed inprovenent could be attributed to the
presence of a cellulose derivative as stabiliser. On
the other hand, it nmaintained that in any case the use
of cellulose polyners for the purpose of emnulsion
stabilisation was, as docunent (20) illustrated, well
known to the skilled person and for this reason, it
coul d not endow the claimed subject-matter with an

I nventive step

Anong ot her argunents, the respondent enphasised, at
the oral proceedings, that the conposition of (1) was
not an emul sion but a concentrated al cohol solution to
be diluted by the user just before the use. This

sol ution was not conparable with the enul sion of the
invention either in the concentrated formor in the
diluted formready for use.

Oral proceedings were held before the Board on
9 February 2000.

The text of claim1, of 24 February 1992, considered in
t he present decision reads:
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"A hair rinse conposition which conprises (A 0.05 to

0.5 wt.-%of cationic surface active agent, (B) a

hi gher al cohol having a |inear or branched al kyl or

al kenyl group having from 12 to 26 carbon atons, or a

gl ycerine nono fatty acid ester having a nelting point
not | ower than 45°C and contained in an anmount of 3 to
15 tinmes by weight as large as ingredient (A) and (C

0.1 to 50 w.-%of a water-soluble polyner which is a
cel lul ose derivative of the forrmula (I111)

CH:OMg B OF4
B o E
E ORﬁ . (IIT}
OF; E H H o A
ORs CE0Rg

i n which Rss independently represent hydrogen
(CHCHO +H, -(CHCH,CHO ,+H (wherein mis an integer of
fromlto 5), -CH;, -GCH;, or -COONa, and n is an integer
of from5 to 5000, and said conposition is produced by
diluting a highly concentrated enul sified product
containing 0.4 to 34 w.-%of ingredient (A) and (B) in
total with from2 to 15 tines by weight to the

emul sified product of water."

I ndependent claim5 is directed to a nethod for
preparing the conposition of claiml.

The appel | ant requested that the decision under appea
be set aside and the European patent No. 0 134 998 be
revoked.

The respondent requested that the appeal be dism ssed
and the patent be nmintai ned.
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The appeal is adm ssible.

Adm ssibility of the amendnents and novelty

The Board is satisfied that the nodified clains find
support in the description as filed and that the
anmendnents do not extend the protection conferred by
the patent as granted.

The novelty of the subject-matter of the clains under
consi deration was recogni sed by the opposition division
and not disputed by the parties in the present appea
proceedi ngs. The Board concurs with the opinion that
the clai ned subject-matter in its entirety is novel.

I nventive step

The Board shares the opinion of the parties that
docunent (1) represents the closest prior art. This
docunent describes a liquid concentrated conposition
(i e "Haar-Regenerator (konz.) page 362) conprising, in
1000 g of the conposition, 145 g of cetyl al coho

(Enmul gate® F spez), 25 g of a cationic surface active
agent (Dehyquart® C krist.), and 30 g of polyvinyl
pyrrolidine (Luviskol®, which is a water soluble
stabiliser polyner. These three substances, are m xed
Wi th other usual additives and with 790 g of isopropyl
al cohol to prepare a concentrate, which is then diluted
1: 7 with water upon use.
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In order to show the inproved properties exhibited by
the conposition of claim1l of the patent in suit as
agai nst the conposition of docunment (1), the respondent
produced the results of a test in which the conposition
of the invention was conpared to this prior conposition
as to appearance, stability and rinsing perfornmance.

| mproved stability both at | ow and high tenperature and
i nproved snoot hness of the treated hair were reported
for the conposition of the patent in suit.

The appel | ant, al though recogni sing this inprovenent,
guesti oned whet her the conpared conposition did in fact
represent the conposition of the closest prior art,
docunent (1).

The Board notes that, while the conposition according
toclaimlis inthe formof a diluted enulsion ready
for use, that described in (1) is a concentrated
conposition not suitable for use before dilution. It is
evi dent that a neani ngful conparison cannot be carried
out between these two conpositions as such, but only
bet ween two conpositions in the sane formsuitable for
the same use. For this reason, it was correct, in the
Board's view, to conpare the conposition of the patent
in suit wwth the conposition of docunent (1) after
dilution. As to the anounts of the different
ingredients (a) to (g), the Board finds that these
anounts, in percentages by weight based on the fina

di l uted conposition, reflect exactly the anpbunts in
granms reported in (1), whereas the subsequent dilution
of the concentrated m xture of these ingredients with
87.48% of water exactly reflects the 1:7 dilution
suggested by docunent (1). For these reasons, the view
of the Board is that the conposition used for
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conmparison in the test submtted by the respondent is a
fair reproduction of the closest prior art and, as
such, the test reliably proves the inprovenent entail ed
in the invention of the patent in suit.

In considering the above discussed results, the

techni cal problemto be solved by the present invention
with regard to docunent (1) was that of providing hair
rinse conpositions exhibiting inproved enul sion
stability while maintaining optimal rinsing

per f or mance.

That the solution proposed by the patent, nanely the
conposition of claiml, is actually able to solve this
problem is shown by the results of the conparative

t est

The conposition of claiml1l is characterised in part by
its structural features, nanely its ingredients and
their relative anounts, and in part by the process for
its preparation. This process inplies a first step of
maki ng a concentrated enul sion of ingredients (A and
(B), which is then diluted with 2 to 15 tines by wei ght
of water. That this specific process |argely
contributes to the ultimate inproved stability of the
cl ai med conposition is clearly shown in tables 2 and 3
in the patent.

The conposition of docunent (1) differs fromthe

cl ai med conposition not only in that it conprises a
stabiliser polynmer which is not the cellul ose
derivative of claiml1, but also in that it is prepared
using a different process.
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In fact, there is no evidence show ng that the
concentrated conposition of (1) is indeed a
concentrated enmul sion. On the contrary, in view of the
fact that this conposition conprises no water but a
hi gh anmount of isopropyl alcohol, and in view of the
al cohol solubility of all its ingredients, it can be
concl uded, as argued by the respondent and accepted by
the Board, that docunent (1) discloses a concentrated
al cohol solution. This solution is then diluted in one
step with the final necessary anmount of water. Wet her
or not an enulsion is fornmed upon dilution, cannot be
di scovered fromthe teaching in (1). It is however
clear that, should an enul sion be produced, this would
happen at the final stage of dilution, and not at an
earlier stage as required by claiml1l of the patent in
suit.

No suggestion to follow the process of the invention
for preparing the conposition of (1) can be found by
the skilled person in this prior docunent itself. On
the contrary, the teaching in (1) that the concentrate
conposition is to be diluted only upon application and
not before, would suggest to the skilled person that
the conmposition in diluted formwould | ack stability.

The skilled person faced with the technical problemto
be solved would not find hinself in any better position
when considering the teaching of (1) in conbination

Wi th the teaching in docunent (20).

Thi s docunent di scloses hair conpositions conprising a
cationic surface active agent, a |long al kyl chain

al cohol (cetyl alcohol) and a colloidal polyner, which
represent the ingredients (A), (B) and (C) of claiml
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of the patent at issue.

According to claim 10 of this prior docunent, the
conposi tion, which conprises up to 99% water, is
prepared by honopgeni sing the m xture of the

i ngredi ents: cetyl alcohol, cationic surfactant and
wat er, and then by adding to the honobgeni sed m xture
the colloidal stabiliser dispersed in sone water.

The stability of the enul sion obtained according to
this process is said to depend on the small size of the
di spersed particles, and thus on the honpbgeni sati on
step and on the presence of the colloidal stabiliser
(see paragraph bridging pages 6 and 7).

Al t hough the skilled person could have found in this
docunent sone indications that he coul d replace the
pol yneric stabiliser contained in the conposition of
docunent (1), nanely polyvinyl pyrrolidone, with the
cellul ose derivative of claim1l of the patent in suit,
he woul d not have found any suggesti on concerning
either the specific process to be followed or the
specific relative amounts of the different ingredients
to be used.

Li ke docunent (1), docunent (20) also fails to
recogni se the critical inportance of, first, making a
concentrated enul sion of the ingredients (A) and (B) in
the cited anmounts and ratio, and then of diluting that
emul sion wth a significant excess, ie of 2 to 15
times, of water. Therefore, the skilled person aware of
the teaching in (20) woul d not have envi saged nodi fyi ng
t he nmet hod of preparation of (1) along the |ine

di scl osed in the patent in suit.
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Further, the Board also finds it highly significant
that, whereas claim 1l of the patent in suit requires
ingredient (B) to exceed ingredient (A by sone 3-15
tinmes, the ratio of the sane ingredients in docunent
(20) is from1:2.3 to 1:0.42 (see claim1). This neans
that the highest envisaged proportion of alcohol to
cationic surfactant is 1:0.42 ie. 2,38 tines. The
docunent al so underlines (page 5, lines 11 to 17) that
the best stability and conditioning properties of the
conposition are observed in the range of

al cohol /surfactant ratios 1:1.5 to 1:0.42 and that,
outside this range, the conposition becones unstable in
that either phase separation or excessive viscosity

I ncrease occurs. In fact, it is taught that cetyl

al cohol , al though inproving the conditioning
properties, decreases the stability and increases the
viscosity of the conposition (see the paragraph

bri dgi ng page 4 and 5).

In the light of this teaching, the skilled person would
not have consi dered conpositions conprising a higher
relati ve anount of ingredient (B), as is the case with
the conposition of (1) or the conpositions of the
patent in suit, as a reasonable solution to the

af orementi oned probl em of enulsion stability.

For these reasons, the Board considers that neither the
cl osest prior art in itself, docunent (1), nor the
conbi nation of the closest prior art with docunent (20)
is prejudicial to the inventive step involved in the
subject-matter of claim11. Since independent claimb5
recites all the features cited in claim1, the sane
reasons al so apply to the nmethod which is the subject-
matter of claimb5.
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O der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

M Dai nese P. A M Lancgon
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