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Summary of Facts and Submn ssions

1119.D

The appellant originally filed notice of opposition to
the grant of European patent No. 0 286 056 (European
patent application No. 88 105 409.2) and requested that
it be revoked in its entirety pursuant to

Article 100(a) EPC on the grounds of |ack of novelty
(Article 52(1); 54 EPC) and inventive step

(Article 52(1); 56 EPC). Independent clains 1, 9 and 10
of the patent as granted read as foll ows:

"1. A process for treating feed raw material which
contains natural material containing starch, fibre,
protein, and/or oil, characterized in that an enzyne
preparation is added to the feed raw material in an
anmount of 0.001-1% by weight, the feed raw material is
subj ected to conbi ned hydrothermal and enzynmatic
treatnent in a long-tinme conditioner at a tenperature
bel ow 60° C, at a noisture content of 15-60% by wei ght
for 10 min to 1 h and the treated feed raw material is
granul ated and dried to a noisture content of 5-30% by
wei ght, so that the treated feed raw materi al can be
bl ended into the feed at a concentration of 5-95% by
wei ght . "

Dependent clains 2 to 8 relate to specific enbodi nents
of the process according to claim1l.

"9. A feed raw material which contains natura
material containing starch, fibre, protein, and/or oil
for blending into a feed, characterized in that the
feed raw material has been treated according to the
process of any one of clains 1 to 8.

10. A feed which contains the feed raw materi a
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according to claim9 at a concentration of 5 to 95% by
wei ght . "

Dependent clains 10 to 13 relate to specific
enbodi nents of the feed according to claim10.

The following citations submtted in support of the
opposition remain relevant to the present appeal:

(1) Food Technol ogy Review No. 16, "Vegetable Protein
Processi ng"; Noyes Data Corporation, 1974,
page 131; "Partial Hydrolysis of Isolates for
Cereals Using M xed Enzynes"; Abstract of
US- A-3 753 728

(2) Food Technol ogy Review No. 16, "Vegetable Protein
Processing”; Noyes Data Corporation, 1974,
page 75; "Proteolytic Enzyne Treatnent"; Abstract
of US-A-3 687 687

(3) US-A-3 640 723

By a decision posted on 11 Decenber 1995 the opposition
di vision rejected the opposition and nmai ntai ned the
patent in the form as granted.

Concerni ng the opponent's objection to | ack of novelty,
the decision held that the essential difference between
the process for treating the feed raw materi a

according to claim1l of the patent in suit and the
processes for treating various types of soya protein
sources referred to in citations (1) and (2) resided in
the nethod used for further processing the diverse
materials into solid products subsequent to their

conbi ned enzymati c and hydrothermal treatnent. Wile
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this was achieved in the patent in suit by subjecting
the treated feed raw material to a final granulation
procedure, the processes disclosed in (1) and (2)

i nvol ved the steps of extruding the treated soy protein
source into strands and reducing said strands in size
to formpellets. The novelty of the clainmed process

al so conferred novelty on the product according to
claim9 of the patent in suit.

As to inventive step, the opposition division held
that, conpared with the clainmed process in the patent
in suit, the closest state of the art, nanely citation
(3), required a higher noisture content during the
enzymati ¢ and hydrot hermal treatnent of the soya neal
ani mal fodder and required noreover the step of
subjecting the enzymatically treated material to a
short period of boiling prior to its conversion into a
dry powder in a spray-drying apparatus.

The opposition division determ ned the technica
probl em as that of economically inproving the process
di sclosed in (3) so as to adapt it for industria
application. It concluded that it was not obvious to
the person skilled in the art to solve this probl em by
reduci ng the noisture content of the feed raw nateri a
during its enzymatic treatnent and subjecting the
treated feed raw naterial to a granul ation and gentle
dryi ng process, without the need for boiling it, so as
to preserve its enzymatic activity and to convert it
into an easy-to-handle granular product. G tations (1)
and (2) could not be taken into account for the
assessnent of inventive step, because both these
citations related to a different technical problem

The appellant filed an appeal against this decision and
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requested oral proceedings. The statenment setting out
the grounds of appeal was acconpanied, inter alia, by
the followng citation

(5) EP-A-0 257 996

On 29 Cctober 1999, oral proceedings took place before
the board in the presence of representatives of the
proprietor (respondent); the duly sunmmoned appel |l ant
had i nforned the board in advance that he did not w sh
to attend the hearing.

At the oral proceedings, the discussion concentrated on
the substantive matters of the appeal raised by the
appellant inits witten subm ssions with regard to the
state of the art according to citations (1) to (3) and
(5). Moreover, the board expressed its reservations as
to the novelty of the clained subject-nmatter in the
contested patent under the terns of Article 54(3) and
(4) EPC in the light of the state of the art according
to citation (5) that had cone to light only at the
appeal stage.

In the course of this discussion the respondent
submtted, in addition to its main request that the
appeal be dism ssed and that the patent be naintained
as granted, six anmended sets of clainms formng the
basis for auxiliary requests 1 to 6. This being the
case, the board decided to continue the proceedings in
witing to avoid | oss of the appellant's procedura
rights laid down in Article 113(1) EPC by giving it the
opportunity to present its conments on the newy filed
auxi |l iary requests.

Together with the mnutes of the oral proceedings, the
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board i ssued a communi cation to the parties under
Article 110(2) EPC, inviting the appellant to file its
observations to the board's communi cation and the
respondent’'s requests filed during the ora

proceedi ngs. Whereas the appellant failed to reply to
the said conmmuni cati on, the respondent maintained with
his reply of 7 April 2000 the nmain request and
auxiliary requests 2 to 6 filed during the ora
proceedi ngs (see paragraph V above), but replaced the
first auxiliary request by a newy filed first

auxi liary request and added four further sets of clains
formng the newy filed auxiliary requests 7 to 10.
These requests were acconpani ed by a reasoned st atenent
defending their patentability.

Wth a second communi cation under Article 110(2) EPC,
dated 19 April 2000, the board invited the appellant to
present its observations on the nodified requests and
argunents submtted on behalf of the respondent. No
reply to this comruni cati on was received either

In a further witten communi cation to the parties under
Article 110(2) EPC dated 18 January 2001, the board

mai ntai ned its doubts about the novelty of the main
request and expressed, for the stated reasons, its
reservations as to the patentability of the first
auxiliary request with regard to novelty and the
requirenents of Articles 84 and 123(2) EPC. On the

ot her hand, the board considered in the said

comruni cation the clains of the second auxiliary
request to be potentially patentable.

Wth its reply dated 27 March 2001 to the above
comruni cation the respondent transforned the clai ns of
the second auxiliary request, which had al ready been
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filed during the oral proceedi ngs before the board,
into the sole remai ning request and submtted an
adapt ed description. On the points raised in the
board's conmmuni cation dated 18 January 2001 the
appel | ant agai n nade no coment.

Finally, with a board's letter dated 2 April 2001, a
copy of the respondent’'s reply of 27 March 2001
together with a copy of the clains and the adapted
description, formng the respondent's actual request,
were communi cated to the appel |l ant.

Conmpared to claim 1l as granted (see paragraph | above)
claim1l of the present request was anended so as to
repl ace the range of 0.001-1% by wei ght specifying the
anmount of enzyne preparation added to the feed raw
material in claiml1l as granted by the range of 0.001 to

| ess than 1%

The remai ning clains correspond to those of the patent
as grant ed.

The appel lant’s argunents put forward in the statenent
setting out the grounds of appeal focussed on the

al l eged | ack of novelty of the claimed subject-matter
in the patent in suit over the disclosure of citations
(1) and (2) and can be summari sed as fol |l ows:

The opposition division's statenents in the inpugned
deci sion were correct in so far as both citations (1)
and (2) described nethods for the partial hydrolysis of
soya proteins, eg soya flour, in the presence of
enzymes in a concentration range of 0.002 to 0.5% in
(1) or 0.0025 to 0.25%in (2) respectively, at a
tenperature of from27° to 71°C and at a npisture
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content of from50 to 80%in (1) or 58%in (2)
respectively. Al these values in (1) and (2) fel
within the ranges specified in the process according to
claiml of the patent in suit for the enzyne
concentration, the tenperature and the noi sture content
during the conbi ned enzymati ¢ and hydr ot her na
treatnent. The incubation period of 1 to 120 m n used
in (1) and (2) fell likewse within the range specified
for this period in claim1l of the contested patent and,
noreover, in (2) the material was dried to a noisture
content of 12% which was |ikewise in the range given in
claim 1.

However, the opposition division was wong in its

concl usion that what was defined in the contested
patent as a "granul ati on" process for converting the
treated feed raw material into a solid product was

sui tabl e for distinguishing the clainmed subject-matter
in the contested patent fromthe state of the art
according to (1) and (2). Contrary to the opposition
division’s view, both technical ternms "granul ate" [used
in the patent], on the one hand, and "pellets" [used in
(1) and (2)], on the other, defined the sane kind and
formof particulate materials and were used

i nt er changeabl y.

In the appellant's opinion, this was clearly derivable
fromthe disclosure in the present patent specification
itself. Thus, on page 2, lines 20 to 25, reference was
made to the preparation of a particulate feed materi al
di scl osed in Finnish patent application No. 86 33 93 by
stating that "the feed was then for instance

pel l eti zed" (see especially line 25). Notw thstandi ng
this, further down on page 2, lines 55 to 56, the

pat ent specification stated that "according to the



Xl

1119.D

- 8 - T 0104/ 96

present invention the feed raw material was granul at ed,
for instance in accordance with the procedure discl osed
in Finnish patent application No. 86 33 93". This

Fi nni sh patent application was a patent fam |y nenber
of citation (5), which was assigned to the present
respondent, nanmed partly the sane inventors and
consistently used the terns "pelletizing",

"pel l etization” "pelletized" and "pellets" (see eg

page 2, lines 41, 50, 51, 60).

In view of the foregoing the conclusion had necessarily
to be drawn that the respondent itself used the terns
"granul ate" and "pellets" or "granul ating" and
"pel l etizing" interchangeably for one and the sane kind
of particulate material or one and the sane nethod of
converting the treated material into solid products
respectively. Consequently, the distinction nmade in the
I mpugned deci si on between what was defined as a

"granul ate" in the contested patent and as "pellets" in
citations (1) and (2) did not forma sound basis for

t he acknow edgnent of novelty.

The respondent's subm ssions presented in witing and
during oral proceedings can be summari sed as fol |l ows:

The board’ s opi nion expressed during the ora
proceedi ngs that the process according to claim1 of
the patent as granted | acked novelty over the prior art
of (5) could not be shared. Wereas according to the
patent in suit an incubation period of the feed raw
material of up to 120 m nutes at el evated tenperatures
was required as a conpul sory feature, no such treatnent
existed in the process disclosed in (5). This was due
to the fact that the process of (5) nerely ained at the
absorption of the enzynmes on the carrier materi al
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rather than at a partial digestion of said carrier
material, as was the case in the contested patent. The
claimed process in the patent in suit was accordingly
clearly novel over the state of the art according to
(5) and the novelty of the process al so conferred
novelty on the products of clains 9 and 10.

The appellant’s assertion that the terns "granul ate”
and "pellets" defined the same kind of particul ate
materi als and, accordingly, "granulation" and

"pell etization" defined the sane nethod of nateri al
treatnment was incorrect and, noreover, contrary to
common general know edge, as represented, for exanple,
by Ronmpps Chem e-Lexi kon, Ninth edition, 1989-1990,
pages 1641 and 3252. Thus, a "granul ate" consisted of
irregularly shaped particles, whereas "pellets" were
regul arly shaped particles and, in nbst cases, beads or
cylindrically fornmed particles obtained by cutting or
slicing a cylindrical strand.

Further, the above-nentioned definitions were neither
in contradiction wwth the disclosure in the patent in
suit nor with that in citation (5). There was indeed a
passage at page 2, lines 48 to 50, of the contested
patent stating that "after the treatnent, the feed raw
material nmay be granul ated, for instance in accordance
Wi th the procedure disclosed in the Finnish patent
application No. 86 33 93" [corresponding to (5)].
However, the reference to Finnish patent application
No. 86 33 93 on page 2, lines 20 to 24, of the patent
in suit was inconpletely quoted by the appellant in
that line 24 reads conpletely and correctly: "The feed
was then for instance pelletized and made crunbly". It
was i ndeed the subsequent procedure of "crunbling"” the
pellets, omtted by the appellant in his subm ssion,
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whi ch converted these pellets into a granul ate.

Citation (5) referred to exactly the sane nethod used
for processing the treated feed raw material into a
solid product, as did the nethod summarised in the
patent in suit. Thus, the material according to (5),
prepared as outlined on page 3, lines 21 to 31 of (5),
was fed to a suitable pelletising device, for exanple
an Amandus Kahl type 35-780 pelletiser. The particles
resulting fromsaid treatnent were pellets with a

| ength of 15 mmand a dianeter of about 5 to 8 mm (see
line 34). Theses particles were dried (see line 37) and
cooled (see line 38 to 39). Finally it was clearly said
in (5 that "the dry, cool pellets "can be nelted or
crushed" (see line 39). The sane procedure was

di scl osed on page 2, lines 60 to 61, of citation (5) by
saying that "the dried pellets can be crushed or mlled
before mxing with the final feed mxture". It was

i ndeed the last step of crushing which converted the
pellets into a granul ate.

The appel l ant was therefore incorrect in arguing that
the technical terns "granul ate" and "pellets" defined
the sane kind of particulate materials and that no

di stinction between these two terns was discernible in
the respondent's patent publications. Consequently, the
cl ai med subject-matter in the patent in suit was
clearly novel over the prior art of (1) and (2).

The novelty of the process disclosed in citation (3),
relating the conbi ned enzymati ¢ and hydr ot her na
treatment of soya neal, over the cited state of the art
had never been contested. Citation (3) was concerned

Wi th a process for preparing an enzymatically nodified
soya neal animal fodder of inproved tolerability and an
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ani mal feed conprising said enzymatically nodified soya
nmeal and was thus rightly considered in the inpugned
decision to represent the closest state of the art.
Sai d process involved the step of boiling the treated
suspensi on and thereby deactivating the enzynes in the
enzymatically nodified soya neal product. The

di scl osure of (3) thus did not point to the advantage
of preventing the enzynes present in the treated feed
raw material of the invention fromdestruction to
enable their later reactivation in the conpleted ani na
feed blend for further inproving its digestibility and
tolerability.

Mor eover, the considerably shorter incubation period of
10 to 60 mnutes used in the clained process in the
contested patent, as conpared to 5 hours in the process
of (3), was associated with a further unexpected
advantage from an econom cal and technical point of
viewas well. Simlarly, the nethod of carrying out the
enzymatic treatnment of the raw material in an aqueous
suspensi on was | ess advant ageous than the steam
treatnent used in the process of the invention to
achieve a certain noisture content of the feed raw
material to be treated, because renoving the water
content from an aqueous suspension required a greater
anount of energy and speci al technical equipnent. The
acknow edgnent of an inventive step over the cl osest
state of the art according to (3) was accordingly
justified.

The appel | ant requested that the decision under appea
be set aside and the patent be revoked.

The respondent requested that the patent be naintained
i n anmended formon the basis of clains 1 to 13 filed on
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27 March 2001, pages 2 and 3 of the description filed
on 27 March 2001 and pages 4 to 8 of the patent as
gr ant ed.

Reasons for the Decision

1

The appeal is adm ssible.

Right to be heard; Article 113(1) EPC

2.2

1119.D

In decision G 4/92 (QJ EPO 1994, 149), the Enl arged
Board of Appeal held that, in view of the right to be
heard and to present comments under Article 113(1) EPC
a decision against a party, who had been duly sumobned
but who failed to appear at oral proceedi ngs, nmay not
be based on facts put forward for the first tinme during
t hose oral proceedings.

In agreement with the ruling of decision G 4/92

(loc. cit.) the board issued to the parties, follow ng
the oral proceedings, three communicati ons under
Article 110(2) EPC inviting the appellant to file its
comment s and observations on the board' s comuni cations
and on the argunents and requests submtted
subsequently by the respondent (see paragraphs V to
VII1 above).

Notwi t hstandi ng this, the appellant decided not to
reply to any of these communications. Thus, the
appel | ant was repeatedly given an appropriate
opportunity to present its comments to the argunents,
subm ssions and requests put forward by the respondent
concerning the allowability of the clains in the entire
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course of these appeal proceedings. Consequently, in
this respect the appellant's procedural rights to
comrent enshrined in Article 113(1) EPC have been
saf eguar ded.

Concerni ng the adapted description submtted with the
respondent's letter dated 27 March 2001, this was sent
to the appellant with the board' s comuni cati on dated

2 April 2001 (see paragraph | X above). The conposition
of the board deciding on this case will change with
effect of 1 June 2001 in consequence of the resignation
of the chairman. In order to avoid a possible
repetition of the oral proceedings, the board has taken
this decision in its present conposition. Because of
the short tine available, it was, however, not possible
to give the appellant sufficient opportunity (ie a
period of at least two nonth) to conment on the
adaption of the description, before this decision was
made. The deci sion on the adaption of the description
is therefore reserved to the opposition division.
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Adm ssibility of the respondent’s sol e request

The clains of the respondent’s current sol e request
correspond to those of the second auxiliary request
filed during the oral proceedings before the board (see
par agraph X above). By excluding 1% by wei ght as the
upper limt of the anobunt of the enzynme preparation
added to the feed raw material in the process of
present claiml1l and limting the anbunt to a range of
0.001 to less than 1% by wei ght, the respondent sought
to overcone the board’ s objections raised in the ora
proceedi ngs to the novelty of clains 1 and 10 in the
light of the disclosure in citation (5), which was

i ntroduced into the proceedings for the first tine at
t he appeal stage.

The proposed anendnent can thus fairly be said to be
occasi oned by a ground for opposition specified in
Article 100(a) EPC and is therefore adm ssi bl e under
the ternms of Rule 57(a) EPC. Consequently, the

appel lant's current request was admtted into the
present proceedi ngs for consideration.

Al lowability of the respondent’s request, Articles 84, 123(2)
and (3) EPC

1119.D

By the limtation of the upper limt of the range
specified in claim1 to "less than 1% the overlap with
the state of the art according to citation (5) has been
di sclained (for nore detail ed reasons see point 5

bel ow). The di scl ai mer was i ntroduced for the purpose
to re-establish the novelty of the present clains over
the teaching of (5), w thout introducing new subject-
matter, and finds its precise basis in the disclosure
on page 3, lines 15 to 16 of (5), indicating that the
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enzyme or enzynes conprise 1%to 60% by wei ght of the
prem x disclosed in (5). The requirenents of

Articles 84 and 123(2) EPC are accordingly satisfied
(see in this respect decision T 898/91 of 18 July 1997
cited in "Case Law of the Boards of Appeal of the EPO
3rd edition, 1998, IIl. A 1.6.3).

Moreover, the disclainer narrows the scope of
protection conferred as conpared to the clains as
granted, so that no objection under Article 123(3) EPC
arises either.

Novelty; Articles 52(1); 54(1), (2), (3) and (4) EPC

5.1

1119.D

The patent in suit is entitled to the priority of an
earlier application filed on 6 April 1987. Ctation (5)
was published on 2 March 1988, has the filing date

21 August 1987 and correctly clains the priority date
of 22 August 1986. In the case of the patent in suit
the sane Contracting States have been designated as in
(5) and the designation fees under Article 79(2) EPC
have been validly paid for the co-pending application
(Rul e 23a EPC). The content of (5) is accordingly
conprised in the state of the art under Article 54(3)
EPC in respect of all Contracting States designated in
the patent in suit.

Citation (5) discloses a feed prem x which nmay contain
any physiol ogically acceptable feed ingredient as the
carrier, for exanple, starch containing flours such as
wheat, barley or other grain flour (see page 3,

lines 7; 11 to 12), and an enzyne or enzyne

conbi nations which inprove the quality of the feed

m xture, for exanple starch hydrol ysing enzynes or

anyl ases, cellul ose hydrol ysing enzynes, cellul ases and
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hem cel | ul ases, gl ucanases, |ipases or proteases (see

t he paragraph bridgi ng pages 2 and 3).

The process disclosed in (5) for preparing said feed

prem x conprises the steps of

(i)

(i)

(iii)

(iv)

adding to the feed raw material in a mxer or a
simlar device the enzyme or enzynes in an
anount of from1%to 60% by wei ght (see page 3,
especially lines 15-16, 25-28);

supplying steamto the mxer, if necessary, to
i ncrease the noisture content of the mXx
(page 3, lines 27 to 28);

mai ntai ning the enzyne-feed material mxture in
a reaction tank equi pped with an agitator for 10
to 60 mnutes to absorb the enzynes into the
feed material at a tenperature bel ow 60°C and a
noi sture content of 18%to 19% (see page 3,
l[ines 25 to 35: "The mi xture remains in the
absorption tank for 10-60 m nutes, typically for
approximately 30 mnutes. Thereafter the m xture
is fed to a suitable pelletizing device
............... >. The noi sture of the mass when
arriving [fromthe absorption tank] into the
pell etizing machine is generally between 18% and
about 19% and the tenperature is kept bel ow
about 60°C <.......... > ");

pressing the treated feed raw material through a
matrix, cutting the forned stripes into suitable
pellets, cooling the product to a final noisture
content of 8% by weight and optionally crushing
the dry cool pellets in a crusher (see page 3,
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lines 32 to 39) to obtain a granul ate.

The respondent has failed to persuade the board with
the argunent that, in contrast to the nethod di scl osed
in (5), the clainmed process in the patent in suit

requi red an incubation period of up to 120 m nutes at
el evated tenperatures (see the respondent’'s letter
dated 7 April 2000, page 12, point 4.1.1.4). According
to claim1l of the contested patent the feed raw
material is subjected to conbi ned hydrot hermal and
enzymatic treatnent at a tenperature bel ow 60°C, at a
noi sture content of 15-60% by weight for 10 min to 1 hr
maxi mum This neans that the feed raw material is

subj ected during the conbi ned hydrot hermal and
enzymatic treatnent to conditions which exactly
correspond to those already used in (5).

Simlarly, a difference of the clained process over the
prior art of (5) cannot be seen in the reference on
page 3, line 28, of (5) to the "enzynes bei ng absorbed

in the reaction tank into the carrier material". It is
clearly stated on page 3, lines 56 to 58, of the patent
insuit : "In the conditioner, water and enzyne can

exert their effect on the feed raw material. The feed
raw materi al has therefore been suitably crushed and
ground so that there will be absorption of enzynes and
wat er . "

Mor eover, the respondent has explained to the
satisfaction of the board in points 2.3 to 2.3.4 of his
| etter dated 23 Decenber 1996 and during the ora
proceedi ngs before the board that the nethod of
processing the treated feed raw material into a solid
product disclosed in (5) and referred to under point
5.1 (iv) above corresponds exactly to what is defined
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by the feature "the treated feed raw nmaterial is
granul ated and dried to a noisture content of 5-30% by
weight" in claiml of the patent in suit (see also

par agr aph Xl above).

Consequently, froma conparison of the features of
present claiml1l with the technical teaching of (5) it
is evident that the process steps (i) to (iv) outlined
above relate to a conbi ned hydrothermal (steam and
enzymatic treatnent of feed raw material which is
identical with that of claim1l of the patent in suit,
with the sole exception that the amobunt of the enzyne
or enzynes in step (i) of claim1l as anended has now
been limted to less than 1% by weight. This limtation
confers novelty within the neaning of Article 54(1) EPC
on the clainmed subject-matter of the patent in suit
over the disclosure of citation (5).

The process disclosed in (1) and (2) for preparing a
protein enriched cold cereal product conprises the
st eps of

(1) addi ng papain and at | east one other proteolytic
enzyne in a total amount of 0.002 to 0.5% (see
(1), page 132, 2" paragraph, lines 1 to 2) or in
an anount of 0.0025 to 0.25% (see (2), page 78,
third paragraph, lines 1 to 2) to a source of
soya protein;

(1) subjecting the m xture to conbi ned hydrot her ma
and enzymatic treatnment at a tenperature of 27°C
(80°F) to 71°C (160°F), at a noisture (water)
content of from50 to 80% preferably 55 to 60%
based on the total weight of the m xture, for a
period of 1 to 120 m nutes (see (1), page 132,
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par agraphs 2 and 3; see (2), page 78,
par agraphs 4 and 5);

(iii) passing the resultant m xture through an
extruder to formstrands at a tenperature of
93.3°C (200°F) (see (1), paragraph 4, lines 3 to
4) or at a tenperature of 76.7°C (170°F) (see
(2), paragraph 6, line 4).

(1v) cutting the strands into pellets of a uniform
shape and size (see (1), page 132, paragraph 4,
lines 5-6; (2), page 76, end of paragraph 6).

From a conpari son of the features of present claiml
with the technical teaching of (1) or (2) it can be
seen that in step (iii) the mxture obtained fromthe
conbi ned hydrot hernmal and enzymatic treatnent is
exposed to el evated tenperatures in the range of from
77°C (see 2) to 93°C (see 1) during its extrusion into
strands, whereas in the clainmed process in the patent
in suit the tenperature during the entire granul ation
process is kept at a tenperature bel ow 60°C nmaxi nrum and
t hus does not exceed the tenperature used in the
precedi ng conbi ned hydrot hermal and enzymatic

treat nent.

Moreover, in the process according to claim1l of the
contested patent the feed raw material is obtained as a
granul ate, whereas the product is recovered in the
processes of (1) and (2) in the formof pellets. In
contrast to a granulate, which consists of particles of
i rregul ar shape and size, the term"pellets" defines
particles having a regular shape and size (see eg
Rommps Chem e- Lexi kon, Ninth edition, 1989-1990,

pages 1641 and 3252). Thus, the board cannot share the



5.8

- 20 - T 0104/ 96

appellant's view that the terns "granul ate" and
"pellets" refer to the sane kind and form of
particul ate materials that they are used

I nterchangeably in the state of the art (see al so
poi nt 5.4 and paragraph Xl above).

Finally, neither of the citations (1) and (2) discloses
the noisture content to which the pellets obtained in
step 5.6 (iv) are dried.

In view of the above-nenti oned objective differences
the novelty of the present clainms over the prior art of
(1) and (2) can be acknow edged.

The process for enzymatically treating a soya nea

ani mal fodder disclosed in (3) basically differs from
the clainmed subject-matter of the contested patent in
that the treatnent tine is considerably extended to 5
hours (see colum 2, line 5 Exanples 1 to 4) and the
aqueous suspension contai ning the enzymatically

nodi fied soya neal is converted into a solid powdered
product involving a short period of boiling the
suspension foll owed by spray-drying or drumdrying (see
colum 2, lines 12 to 14, Exanples 1 to 4).

Consequently, as regards novelty of the clained

subj ect-matter over docunent (3), the board has no
reason to differ fromthe reasoning and the concl usi on
of the opposition division and does not consider
further discussion of this issue to be appropriate,
since in any case novelty of the clainmed subject-matter
in the patent in suit over the disclosure of (3) has
never been disputed by the appellant.

| nventive step, Articles 52(1); 56 EPC

1119.D
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As can be derived fromthe introductory part of the
contested patent, young non-human mammal s, for instance
piglets, lack in their digestive tract part of the

f ood- deconposi ng enzynes and are therefore unable to
fully digest and utilise nutritionally various feed
conponents normal ly contai ned in animal fodder.

The patent in suit relates to a process for
enzymatically treating feed raw material which is
subsequently to be blended into aninal feed and
contains starch, fibre, protein and/or oil, and to a
feed raw material thus treated. Conplete animl feed,
which is prepared fromthe enzymatically nodified feed
raw material according to the invention and which
contains this material in an anount of 5-95% by wei ght,
exhibits as the result of the enzymatic treatnent an

i nproved digestibility and a higher nutritive val ue and
iIs therefore particularly suitable for feeding to young
ani mal s, especially young piglets and cal ves (see

pat ent specification, especially page 3, lines 36 to
45) .

According to the established jurisprudence of the
Boards of Appeal (see "Case Law of the Boards of Appeal
of the European Patent O fice", 3rd edition 1998, |. D.
3.1, pages 111 ff), the closest prior art for the

pur pose of objectively assessing inventive step is
general ly that which corresponds to the sane or a
simlar use as the clained invention and, at the sane
time, requires the m ni num of structural and functional
nodi fications to arrive at the clained subject-matter.

Wil st both citations (1) and (2) disclose enzynatic
processes to make soya protein nore pal atable and
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tender for use in protein-enriched cold breakfast
cereals, citation (3) relates to a process of
enzymatically treating a dry soya neal aninmal fodder
and to an ani nmal feed, which conprises said
enzymatically nodified soya neal. Mreover, the prior
art of (3) is already concerned with the probl em of
inproving the digestibility and nutrition value of raw
soya neal aninmal fodder (see especially colum 1,
lines 28 to 61). Aninal feed containing the
enzymatically treated soya neal according to (3) in
anmounts of 5 to 25 per cent in conbination with 75 to
95 per cent by weight of powdered mlk is said in (3)
to be particularly suitable for use in feeding young
cal ves and pigs (see especially colum 2, lines 31 to
34), as is the intended use of the aninmal feed
described in the patent in suit.

Citation (3) is therefore considered to represent the
cl osest state of the art under Article 54(2) EPC
avai l able in the present proceedings.

As can be derived fromthe disclosure of citation (3),
the enzymatically nodified soya neal is explicitly used
in the prior art for the sole purpose of replacing 5 to
25% of the powdered m |k on which young animals are

rai sed (see colum 1, lines 37 to 39, Exanple 1, claim
6), but is not intended to exert any further effect in
the conpl eted animal fodder. Contrary to this, the
enzymatically treated feed raw material according to
the present invention is intended and suitable for

bl endi ng into various kinds of untreated feed raw
materials known in the art, such as untreated soya
nmeal , shelled oats, matured oatneal, to provide a
conplete aninmal feed (see patent specification,
especially page 3, lines 1 to 5 Exanples 2 and 4).
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6.3 Thus starting from(3) as the closest state of the art,
the problemthe invention sets out to solve nay be seen
as that of providing an inproved process for preparing
an enzymatically nodified feed raw material which, when
bl ended into various kinds of animal feed raw materials
known in the art, is suitable to provide a conplete
animal feed for feeding young ani mal s.

6.4 The solution to the problemis the process according to
claiml1l. As is explained on page 3, lines 18 to 22, and
page 4, lines 14 to 16, of the patent in suit, the
i nprovenent of the clainmed process lies in the
treatment of the feed raw material under specific
conditions suitable for ensuring that the own enzynes
of the feed raw nmaterial treated by the procedure of
the invention and the enzynes added during said
treatnment are preserved in intact form wthout
destruction, during the hydrothermal treatnent,
granul ation of the feed raw nmaterial and its adm xi ng
to the other feed raw materials. The enzynmes al so
tolerate well storage and transport in the conpleted,
granul ar feed.

In the absence of any evidence to the contrary, the
board has no reason to call into question the
unexpect edl y advant ageous properties associated with
the feed raw material treated by the process of
claim1, as referred to by the respondent in the patent
specification (see especially page 3, lines 18 to 22)
and in its subm ssions during the opposition and
subsequent appeal proceedings. Mre specifically, the
enzymes can be reactivated at a | ater stage, eg by
suspending either the dry feed raw material, or
conplete feed prepared therefrom in warmwater in
connection with feeding, whereby the enzynes

1119.D Y A
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advant ageously regain their capability of rendering the
feed even nore digestible and even nore suitable for
feeding young aninmals. In the board's judgnent, these
properti es have adequately been denonstrated by the
test results provided in Exanple 2 and correspondi ng
Tables 1 to 4 of the patent in suit. In view of the
foregoi ng observations and in the absence of any
evidence to the contrary, the board is satisfied that
the technical problemis plausibly solved. Since this
was not contested by the appellant, it is not necessary
to go into further detail on this point.

It has still to be exam ned whether the clained

sol ution was obvious to a person skilled in the art
having regard to the state of the art under

Article 54(2) EPC available in the present proceedi ngs.

According to all Exanples 1 to 5 in citation (3), the
enzymatically treated aqueous suspension is subjected
to a boiling step prior to spray-drying. This teaching
clearly |l eads away fromthe invention, because the

boi ling step suggests to a person skilled in the art
that the enzynes in the enzymatically treated soya nea
shoul d be destroyed rather than preserved before
preparing the conpl eted feed.

Consequently, the prior art of (3) provided no good
reason or even an incentive for those skilled in the
art to solve the stated problem by the provision of a
process preserving intact the enzynes in the treated
feed raw material with the effect that they can be
reactivated at a |l ater stage, for exanple, after

adm xing the treated material to the other feed raw
materials, for further inproving the tolerability and
digestibility of the conpleted feed.
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Mor eover, the disclosure of citation (3) did not
suggest to a person skilled in the art the provision of
an enzymatically treated feed raw nmaterial which coul d
be bl ended into a broad variety of other untreated feed
raw materials known in the art such as, for exanple,
untreated soya neal, shelled oats, matured oatneal, in
order to obtain a conplete aninmal feed suitable for
feedi ng young animals, for instance piglets. Wat the
skilled person would actually derive fromthe teaching
of (3) is the nere possibility of replacing 25% nmaxi num
of the powdered m |k, on which young aninals are

rai sed, by an enzymatically nodified soya neal.

Simlarly, neither of the citations (1) and (2)

provi ded any useful suggestion or hint whatsoever

| eadi ng those skilled in the art in the direction of
the clained invention. As is already nmentioned in
points 5.6(iii) and 5.7 above, the soya protein

mat eri al obtained fromthe conbi ned hydrot hernmal and
enzymatic treatnment is in the processes of (1) and (2)
subsequent |y exposed during extrusion to el evated
tenperatures in the range of from77°C (see 2) to 93°C
(see 1). The skilled person would readily realise that
during this heat treatnent any enzynmes remaining in the
di gested nmaterial are destroyed. Thus, the teachi ng of
(1) and (2) taken individually or in conbination with
that of (3), simlarly provides no suggestion or
incentive to provide a process for preparing an
enzymatically treated feed material containing its own
enzynes and the enzynes, which have been added during

I ncubation, in intact formwth the possibility of
their later reactivation, but |eads |ikew se away from
the cl ai ned i nventi on.

In view of the foregoi ng observations, the board



1119.D

- 26 - T 0104/ 96

concl udes that the process for enzymatically treating
feed raw material according to clains 1 to 8 involves
an inventive step wthin the neaning of Article 56 EPC
Simlarly, the cited state of the art did not provide
any suggestion or hint whatsoever to provide an
enzymatically nodified feed raw material, which
exhibits, as the result of the inventive process for
its preparation, the unexpectedly advant ageous
properties nentioned above. The acknow edgnent of an

i nventive step for the feed raw material of claim?9
treated by the clainmed process, is therefore also
justified. The non-obvi ousness of the clained feed raw
material according to claim9 also inparts an inventive
step to the animal feed according to clains 10 to 13
containing this material.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remitted to the departnent of first
instance with the order to naintain the patent with the
clainms in the respondent’'s request filed on 27 March
2001 and any adaption of the description considered
necessary by the opposition division.

The Regi strar: The Chairman

A. Townend C. Germnario
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