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Summary of Facts and Subm ssi ons

3400. D

By interlocutory decision of 19 Cctober 1995, posted on
8 January 1996 the Opposition Division found that in
view of the anmendnents nade by the patent proprietor
patent No. 0 258 169 and the invention to which it
related nmet the requirenents of the European Patent
Conventi on.

The opponent | | odged an appeal against this decision
on 19 January 1996 and paid the appeal fee on the sane
dat e.

On 28 June 1996 the appellant was infornmed by a
communi cation of the Registry that a statenent setting
out the grounds of appeal had not been filed.

The appellant filed a request for re-establishnment of
rights on 26 August 1996 and paid the appropriate fee.
Together with that request the statenment setting out
the grounds of appeal was fil ed.

As grounds for its request the appellant submtted that
its representative had a strict nonetary system for al
time limts. Deadlines for the Ofice were registered

I medi ately on receipt of the mail fromthe Ofice, a
time limt was recorded for consideration and its
finishing was verified.

This applied also to the tine limt for filing the
present statenent setting out the grounds of appeal. On
recei pt of the communication of the European Patent

O fice of 28 June 1996 on 1 July 1996 the appellant's
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representative had the matter investigated and
established that the statenent setting out the grounds
of appeal had been prepared in tinme, nanely only a few
days after filing the appeal, but due to a clerica
error, was sent to the representative's Japanese
col | eague

San- - Patent Attorneys
First Kowa Bl dg.

15-5, Shinbaslin 1-chone
M mat o- ku

Tokyo 150, Japan.

Unfortunately, the Japanese coll eague or his clerks did
not imedi ately recogni ze that the letter had been sent
to the wong address and did not send it back until
sone days before filing the request.

Upon invitation of the Board the appellant's
representative filed the original statenment of grounds
of appeal which had been sent to the Japanese
attorneys. It bears a red round stanp with the date
"FEB 7, 1996" in the mddle, in its upper part the word
"RECEI VED' and in its lower part the words "SAN- N
PATENT" .

The appellant's representative submtted that the copy
of the statenent was not acconpanied by a letter but
just by a slip of paper on which the word "m srouted"
was witten by hand. The copy of the statenment was put
into the file, the slip of paper thrown away.

Upon obj ection of the respondent that the receipt of
the grounds of appeal in the EPO has apparently not
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been checked within the tinme limt the appell ant
submtted that its representative had included the
appeal in question into the nonitoring systemof his

of fice and that one of his assistants had noted the

18 March 1996 on which to check by tel ephone call wth
t he European Patent O fice as to whether the statenent
of grounds of appeal had reached the O fice. As has
come to light now, that day the assistant crossed out
the date wi thout having checked the recei pt of the
grounds of appeal by the Ofice. This, according to the
assi stant, happened because at that tinme she was very
worri ed about one of her children who was suffering
froman inflammation of the hip. Due to her worries the
om ssi on occurr ed.

These facts were expressly confirmed by the assistant,
Ms Karasek, in a witten declaration.

Reasons for the Deci sion

3400. D

Under Article 108, third sentence EPC, a witten
statenent setting out the grounds of appeal nust be
filed wthin four nonths of the date of notification of
the decision. In the present case, this period el apsed
on 18 May 1996 (Rules 78(3), 83(1), (2) and (4) EPC).

The appeal's admi ssibility, therefore, depends on
whet her re-establishnent of rights in respect of the
time limt for filing the statenent of grounds is

al l oned or not.

According to the wording of Article 122(1) EPC, only
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the applicant for or proprietor of a European Patent
who was unable to observe a tine linmt vis-a-vis the
Eur opean Patent O fice shall, upon application, have
his rights re-established. The Enl arged Board of
Appeal , however, held in its decision G 1/86 (QJ EPO
1987, 447) that an appellant may as opponent al so have
his rights re-established under Article 122 EPC if he
has failed to observe the tine limt for filing the
statenent of grounds of appeal. Therefore, Article 122
EPC is applicable in the present case.

The application for re-establishnment conplies with the
formal requirenents of Article 122(2) EPC. The cause of
non- conpliance with the tinme limt was, according to
the appellant renoved on 1 July 1996. Although the
exact date of when the statement of grounds of appea
havi ng been sent by error to a Japanese patent attorney
arrived again at the office of the appellants’
representative could not be established, there is no
indication that it arrived there before 1 July 1996. It
Is true that according to the stanp the statenent of
grounds was received at the Japanese patent attorney's
office on 7 February 1996 and it seens unusual that a
prof essi onal representative should take several nonths
to return a wongly addressed letter, but the Board has
no reason to doubt the appellant's allegations.
Therefore, the starting point for calculating the two
nmonths tinme limt, wthin which, according to

Article 122(2), first sentence EPC, the application
must be filed, is 1 July 1996. The tinme limt was
conplied with, nanely on 26 August 1996. The omtted
act, i.e. failure to file the statenment of grounds of
appeal was al so conpl eted on that day.
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Since, furthernore, the grounds and facts on which the
application is based, have been filed within the
prescribed tine limt together with the paynent of the
fee for re-establishnment, the application conplies also
wth Article 122(3) EPC and is, therefore, adm ssible.

As to the allowability of the application,

Article 122(1) EPC nmakes it a condition for re-
establishnment of rights that the person applying for
re-establishnment show that "all due care required by
ci rcunst ances" was taken.

It is the established jurisprudence of the Boards of
Appeal that Article 122 EPC is intended to ensure that,
i n appropriate cases, the |oss of substantive rights
does not result froman isol ated procedural m stake
within a normally satisfactory system (J 2 and 3/86, QJ
EPO 1987, 362). In a case such as the present, a first
consideration is whether the systemfor observing such
atime limt can be shown by the party concerned to be
normal |y satisfactory. The Board is satisfied that the
nonitoring systemof the appellant's representative
seens to ensure a proper observance of the various tine
limts under the EPC and to correspond to reasonabl e
requi renents. Here, in any case, the nonitoring system
was not the cause for mssing the tine limt. On the
contrary, all the necessary steps were taken to conply
with the tinme limt for filing the statenent of grounds
of appeal. Only the last step, nanely the mailing,
failed. Nobody is immune froma human error such as
occurred in the present case. Such a m stake can happen
to anyone, be it the party itself, the representative
or a clerk. The Board, therefore, considers it to be an
i solated mi stake in an otherw se satisfactory system
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It is an unfortunate coincidence that with regard to
the same time limt a second failure occurred and thus
the safety neasures provided for by the nonitoring
system coul d not take effect.

The first m stake woul d have been w t hout consequences
if the check foreseen in the representative's
nonitoring system had been perforned accordi ngly. But
here again the failure did not occur because of
negl i gence or oversight. The deadline was taken into
account but no proper action was taken. The
representative has explained that at the tinme the

m st ake was nade the assistant conpetent for the
observance of the time limt was very worried about the
i1l ness of her child. The Board is satisfied,
therefore, that this also was an isolated mstake in a
normal |y satisfactory system It is understandabl e that
in a situation of great tension and concern the
concentration for the daily work may dimnish at a
particul ar nonment and a m stake occur in spite of al
saf ety neasures.

The Board can therefore accept that all due care
required by the circunstances was taken for observing
the tinme limt in question.

The application for re-establishnent of rights is

all owed and the statenent setting out the grounds of
appeal shall consequently be deened to have been filed
in tine.
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For these reasons it iIs decided that:

The rights of the appellant are re-established in relation to
the filing of the statenent setting out the grounds of appeal
wthin the tinme limt prescribed by Article 108 EPC, third

sent ence.
The Regi strar: The Chai r man:
N. Maslin C. T. Wlson
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