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Summary of Facts and Subm ssi ons

1581.D

This appeal lies fromthe Opposition Division's
decision to reject the Appellant's opposition agai nst
Eur opean patent 0 337 523 relating to a spray-dried
det ergent powder .

The opposition was based on Article 100(a) EPC in
particular on lack of novelty and inventive step. In

t he course of the opposition proceedings, the Appellant
relied on the foll ow ng docunents:

(1) DE-A-28 57 155
(2) Robert N Wenzel, "Resistance of solid surfaces to

wetting by water”, Industrial and Engi neering
Chemi stry, vol. 28 (8), 1936, 988-994,

(3) Judson L. lhrig, David Y. F. Lai, "Contact angle
measur enent”, Journal of Chem cal Educati on,
vol. 34 (4), 1957, 196-198,

(4) Conmmercial Waxes, A synposium and conpil ation
edited by H Bennett, Chem cal Publishing
Co.,Inc., New York, 2nd edn, 1956, 193,

(5) Industrial Waxes, vol. |, Natural & Synthetic
Waxes, H. Bennett, Chem cal Publishing Co., Inc.,
New Yor k, 1975, 89,

(6) DE-A-34 00 008,

(7) DE-A-25 00 411.

In the notice of opposition, independent Clains 1 and 7
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wer e opposed on the ground that their subject-matter

| acked novelty with respect to docunent (1) in the
light of docunents (2) to (5) or, alternatively, |acked
an inventive step with respect to docunents (1) and (6)
or (1) and (7).

In its decision the Qpposition Division found that on
the one hand neither citation (1) nor citation (6)

di scl ose that paraffin wax may inprove the dispersing
properties of the solid detergent conposition and that
on the other hand, citations (6) ad (7) are both
concerned with tripol yphosphate built detergent
conpositions not conprising zeolite. The Opposition

Di vi sion concluded that, therefore, the clained
subject-matter involved an inventive step.

In the grounds for appeal, the Appellant (Opponent)
submtted in essence that the subject-matter of the two
i ndependent Clains 1 and 7 was antici pated by docunent
(1) as was the subject-matter of the dependent Cains 2
to 4, and 8. It also submtted that the subject-matter
of Clainms 5 to 13 did not involve an inventive step, in
particular in view of docunents (6) and (7),
respectively.

In the statement setting out the grounds of appeal, the
Appel I ant rai sed al so the objection of insufficiency of
di scl osure under Article 83 EPC

During oral proceedi ngs which took place on 5 Apri
2000, the Respondent filed three sets of Cains

desi gnat ed as anmended mai n request, anmended first
auxiliary request and anmended second auxiliary request.

Clains 1 and 7 of the main request consisting of 13
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cl ai ns read:

"1. A spray-dried detergent powder being substantially
free frominorgani c phosphate and conprising at |east 5
% by wei ght of one or nore anionic surfactants, from 20
to 80 % by weight of crystalline or anorphous

alum nosilicate detergency builder, no nore than 10 %
by wei ght of alkali netal silicate, and fromO0.1 to 6 %
by wei ght of a paraffin wax which is water-insol uble
and substantially insoluble in anionic and nonionic
surfactants and has a nelting point within the range of
from30 to 100°C and a contact angle to water of at

| east 75°, characterized in that the powder is

obt ai nabl e by a process including the step of spray-
dryi ng an aqueous slurry of detergent ingredients the
paraffin wax being either incorporated in the slurry or
sprayed onto the spray-dried powder."

"7. A process for the preparation of a detergent powder
bei ng substantially free frominorgani c phosphate and
conprising at |east 5% by weight of one or nore anionic
surfactants, from20 to 80 % by wei ght of crystalline
or anorphous al um nosilicate detergency builder no nore
than 10 % by weight of alkali netal silicate and 0.1 to
6 % by wei ght based on the powder of a paraffin wax
which is water-insoluble and substantially insoluble in
ani oni ¢ and noni onic surfactants and has a nelting
point within the range of from30 to 100°C and a
contact angle to water of at |east 75°, the process
including the step of spray-drying an aqgueous slurry,
characterised in that the paraffin wax is either
incorporated in the slurry or sprayed onto the spray-
dried powder."

Claims 1 and 7 of the first auxiliary request (also
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consisting of 13 clains) differ fromthose of the main
request by the addition of "and in that the powder is
substantially free of paraffinic oil" at their
respective ends.

VI . The Appel |l ant requested that the decision under appeal
be set aside and the patent be revoked; the Respondent
requested that the appeal be dism ssed and the patent
be mai ntained in anended form according to the main
request or alternatively according to the first or the
second auxiliary request.

VII. At the end of the oral proceedings, the Chairnman
announced the Board' s deci sion.

Reasons for the Deci sion

1. Procedural matters

1.1 Article 83 EPC (Clainms 1 to 13)
The grounds of opposition were solely based on
Article 100(a) EPC. Therefore, the Board did not
consi der the objection based on Article 100(b) EPC and
raised only in the appeal stage (see G 9/91, Reasons
for the Decision no. 11, QJ 1993, 408 ).

2. Mai n request

2.1 Articles 123 and 84 EPC (I ndependent Clains 1 and 7)
Claim1l of the main request as filed during oral

proceedings differed in essence fromCaim1 as granted
by the addition of "characterized in that the powder is

1581.D Y A
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obt ai nabl e by a process including the step of spray-
drying an aqueous slurry of detergent ingredients the
paraffin wax being either incorporated in the slurry or
sprayed onto the spray-dried powder”. This amendnent is
supported by the application as filed (page 2, lines 29
to 33 and page 5, lines 32 and 37) and does not lead to
an extension of the protection conferred by the claim

As to the nmeaning of "paraffin wax substantially

i nsoluble in the anionic and nonionic surfactants”
objected to by the Appellant, the Respondent conceded
during oral proceedings that the paraffin wax according
to docunment (1) was the sanme as that used according to
the patent in suit with the consequence that the wax of
the patent in suit had the same properties as the wax
of docunment (1) and a di scussion of the expression
"substantially insoluble" (already contained in daiml
as granted) was, therefore, unnecessary.

Therefore, the Board is satisfied that the subject-
matter of Claiml neets the requirenents of Articles 84
and 123 EPC.

Novel ty

Claiml1l, Caim?7 and their respective dependent
Clainms 2 to 6 and 8 to 13.

Claim1 of the patent in suit is directed to a spray-
dri ed detergent powder conprising, inter alia, fromO0.1
to 6% by weight of a paraffin wax which is water-

i nsol ubl e and substantially insoluble in the anionic
and nonionic surfactants and has a nelting point within
the range of from30 to 100°C and a contact angle to
water of at |east 75°, characterized in that the powder
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i s obtainable by a process including the step of spray-
drying an aqueous slurry of detergent ingredients the
paraffin wax being either incorporated in the slurry or
sprayed onto the spray-dried powder.

The detergent conposition according to exanple Xl of
docunent (1) contained, inter alia, a paraffin wax, a
sodiumsalt of a linear dodecyl benzenesul fonate, sodi um
tripol yphosphate and a zeolite.

As the Respondent conceded that the paraffin wax used
in exanple Xl of docunent (1) was the sane as that used
in the patent in suit, this wax net all the

requi renents of the wax as defined in Claim1l of the
patent in suit. Conventional manufacturing nmethods for
obt ai ni ng conpositions containing said wax were

descri bed on page 32, lines 1 to 14 and page 35,

lines 26 and 27 of docunent (1); there was however no
cl ear statenent according to which nmethod exanple Xl
had been prepared. Therefore there is no clear and
unanbi guous di scl osure of a powder that had been

obtai ned by spray drying an aqueous slurry of detergent
i ngredients, the paraffin wax being either incorporated
in the slurry or sprayed onto the spray dried powder
which would yield different products in view of the
different wax distribution within the product. In the
absence of any evidence as to the manufacturing process
of said detergent powder, the Board concludes that the
subject-matter of Caim1l1 is not disclosed by docunent

(1).

The Board is satisfied that the subject-matter of
Claim1l is novel. Since no novelty objections were
rai sed on the basis of the other citations, it is not
necessary to give further argunents in this respect.
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Since Caim7 is directed to a process conprising the
spray drying step of Caiml, the subject-matter of
this claimis also novel for the sane reasons. The
subj ect-matter of independent Clains 1 and 7 being
novel, the respective depending Clains 2 to 6 and 8 to
13 neet also the requirenents of Article 54 EPC

I nventive step (Caiml)

According to the patent in suit, the technical problem
to be solved was to overcone difficulties encountered
wi th the physical properties of zero-phosphate (or |ow
phosphat e) detergent conpositions of the state of the
art, in particular to inprove the dispensing behaviour
of zeolite-built detergent powders prepared at least in
part by spray-drying and intended for use in drumtype
front-1 oadi ng washi ng machi nes (patent in suit, page 2,
lines 10 to 20).

The Board is not aware of any state of the art calling
for a refornmulation of this problem In particular,
docunents (1) and (7) are essentially concerned with
foamregul ati on. Therefore both docunents are

i nadequate as starting point for evaluating inventive
st ep.

The exanples 1 to 4 of the table on page 6, lines 16 to
28 of the patent in suit show that already |ow | evels
of 0.25 parts of paraffin wax effected an inprovenent
in the dispensing behaviour and that no di spenser
residues at all were observed when higher |evels of
paraffin wax were used. Therefore the Board accepts
that Claim 1l enconpasses enbodi nents sol ving the

exi sting technical problem However, according to the
patent in suit, paraffin oil liquid at anbient
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tenperature is ineffective and also tends to give wet,
sticky powders with unacceptable flow properties
(page 3, lines 52 to 54). It is noted in this context
that none of the exanples 1 to 4 and 5 to 8 of the
patent in suit conprises paraffin oil.

The Board concludes for this reason that paraffin oi
shoul d not be part of the clained detergent powder
conposition. The term "conprising” in Caim1 however
allows for the presence of paraffin oil. Therefore not
all the enbodiments of Caim1l solve the problem
underlying the patent in suit. Hence, Caim1l and
consequently the main request are not all owabl e.

First auxiliary request

Articles 84 and 123 EPC

The Board is satisfied that the clains neet the
requirenents of Articles 84 and 123 EPC. As no
objections were raised in this respect by the
Appel lant, it is not necessary to el aborate these
matters here.

Novel ty

No objections were raised with respect to novelty. The
Appel | ant decl ared that al so docunent (7) did not
anticipate the subject-matter of C aim1.

The Board is satisfied that none of the citations

di scl oses the subject-matter of Caim1l which, thus, is

novel .

The subject-matter of Claim7 is also novel for the
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sane reasons.

Therefore the respective dependent Clains 2 to 6 and
Clainms 8 to 13 neet also the requirenents of Article 54
EPC.

| nventive step

Caimil

Now, due to the incorporation of "substantially free of
paraffin oil" all the enbodi nents of the subject-matter
of Caiml and A aim7 solve the problemunderlying the
patent in suit. The exanples 1 to 4 of the table on
page 6 of the patent in suit denpnstrate that the
spray-dried detergent powder according to Caim1l have
| ess respectively no dispenser residue at all.

The probl em underlying the present invention is the one
indicated in the patent in suit i.e. howto inprove the
di spensi ng behavi our of zeolite containing detergent
powders.

Zeolite-built powders were known to dispense |ess well
then the phosphate-built powders (patent in suit,

page 2, lines 10 to 20). The objective was however al so
to have a detergent conposition being phosphate free.
As al ready said under point 2.3, paragraph 2, the Board
is not aware of any docunments dealing with the problem
to be solved by the present invention. There is no
pointer in the cited prior art docunents to the
addition of a specific wax to detergent powders which
woul d neet the requirenents defined in Claim1l. The
Board, therefore, has no reasons to deviate fromthe
Opposition Division's conclusions (see above point 11)
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whi ch al so apply to the present Claim1l and agrees that
the subject-matter of Claim1l involves an inventive
st ep.

3.3.2 daim7
Claim7 is directed to a process for the preparation of
a detergent powder which is substantially free of
paraffin oil and which contains inter alia 0.1 to 6% by
wei ght based on the powder of a paraffin wax which is
wat er -i nsol ubl e and substantially insoluble in the
ani oni ¢ and noni onic surfactants, the process including
the step of spray-drying an aqueous slurry, the
paraffin wax being either incorporated in the slurry or

sprayed onto the spray dried powder.

The reasoning set out under point 3.3.1 applies nutatis
mutandis to Claim?7.

Therefore, the subject-matter of Claim7 involves al so
an inventive step.

4. Second auxiliary request
Since the first auxiliary request is allowable, the

second auxiliary request has not to be discussed.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Opposition Division with

1581.D
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the order to maintain the patent in anmended form as

foll ows:

d ai ns:

Descri pti on:

The Regi strar:

G Rauh

1581.D

1 to 13 of the Amended First Auxiliary
Request dated 5 April 2000.

to be adapted thereto.

The Chai r nan

P. Krasa



