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Summary of Facts and Subm ssi ons

0434.D

The appeal is against the Opposition Dvision's

deci sion dated 27 Cctober 1995, rejecting the
opposi ti on agai nst European patent No. 0 302 705. The
opposition was based on the grounds that the patent in
suit did not disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art and that the clained
subject-matter did not involve an inventive step inter

alia over the teachings of docunents

(1) EP-A-0 017 951;

(5 Kunststoffe 66, 1976, pages 38 to 41;

(6) US-A-3 348 667; and

(11) Chem cal Reviews 47, 1950, pages 1, 48 and 49.

The granted set of clains consisted of 18 clains, with
t he i ndependent clainms 1, 9 and 15 readi ng:

"1l. A storage and shipping system conprising a
plurality of shipping containers, each of said

contai ners bearing a conpression |load fromat |east one
ot her container, except for the uppernost container,
each of said containers housing a plurality of plastic,
relatively thin-walled vessels, said vessels containing
a liquid bleach conposition, said vessels sharing at

| east a portion of the vertical conponent of said
conpression | oad; characterised in that said |liquid

bl each conposition conpri ses:
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(a) a liquid hypochlorite bl each;

(b) an adjuvant inmm scible or slightly mscible in
said liquid bleach

(c) a hydrotrope for dispersing said adjuvant in said
[iquid bleach

(d) less than 100 ppm of a bl each-stable surfactant to
assi st in dispersion;

and in that the anounts of hydrotrope (c) and
surfactant (d) added are not sufficient to | ower the
surface tension of the |iquid bleach conposition bel ow
the critical surface tension of the plastic so as not
to pronote stress-cracking in said plastic vessels."

"9. A plastic, relatively thin walled bottle and a
l'iquid bl each conposition in conbination therewth,
characterised in that said |iquid bleach conposition
conpri ses:

(a) a liquid hypochlorite bl each;

(b) an adjuvant inmm scible or slightly mscible in
said liquid bl each

(c) a hydrotrope for dispersing said adjuvant in said
[iquid bleach

(d) less than 100 ppm of a bl each-stable surfactant to
assi st in dispersion,

and in that the anounts of hydrotrope (c) and
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surfactant (d) added are not sufficient to | ower the
surface tension of the |iquid bleach conposition bel ow
the critical surface tension of the plastic so as not
to pronote stress-cracking in said plastic bottle."

"15. A fragranced |liquid hypochlorite bleach in which
an immscible or slightly mscible fragrance is stably
di spersed in said bleach with mninmal wetting of the
interior surface of a plastic container in which said
bl each i s housed, characterised in that said bleach
consi sts of:

(a) 0.5-10% by wei ght of an al kali metal hypochlorite;

(b) 0.001-10% by weight of a water-imm scible to
slightly mscible fragrance conposed of volatile
oil's;

(c) an effective anount of a hydrotrope di spersant
whi ch does not wet plastic to any substanti al
extent but stably suspends the fragrance in said
hypochl orite, said hydrotrope being selected from
t he group consisting of unsubstituted and
substituted aryl sulfonates, unsubstituted and
substituted aryl carboxylates, GCsi al kyl
sul fonates, G4 al kyl dicarboxyl ates, and m xtures
t her eof ;

(d) Less than 100 ppmof a surfactant to assist in
di spersi on;

(e) the renainder, water and other inert materials,

and in that the anounts of hydrotrope (c) and
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surfactant (d) added are not sufficient to | ower the
surface tension of the |iquid bleach conposition bel ow
the critical surface tension of the plastic so as not
to pronote stress-cracking in said plastic container.”

At the oral proceedings before the Board, which took
pl ace on 20 January 2000, the Appellant (Qpponent) was
not represented. By tel efax dated 24 Novenber 1999, he
had requested that a decision be taken on the basis of
the witten submssions in the file.

In the witten procedure the Appellant accepted that
the statenment setting out the grounds of appeal,
received at the EPO by telefax on 7 March 1996, was not
filed in due tine and he filed an application for re-
establi shnment of rights according to Article 122 EPC on
22 March; the appropriate fee was paid on 25 March
1996.

I n support of his subm ssion that the non-observance of
the four nonth period for filing the statenent setting
out the grounds of appeal was the result of an isolated
m stake in a system which was otherwi se normally
satisfactory, the Appellant filed with letter of

19 March 1996 inter alia:

- a copy of the page of the training manual of the
Appel I ant, concerning termwatching by a central
diary (Attachnment 1),

- a copy of the page of the central diary where the
term shoul d have been docketed (25 to 27 February
1996) (Attachnment 3) and
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- copi es of the pages of the representative's
docketing (Attachnent 4) and of the central diary
(Attachnent 5) where the two nonths termfor
filing the notice of appeal in the present case
has been docketed on 27 Decenber 1995.

On the nerits, the Appellant stated that Caim 16 was
not sufficiently disclosed in the patent in suit
because the conposition of a reference conmpound used in
the test referred to in Caim116, nanely that of "Fresh
Scent Clorox Bleach ®, was not known at the priority
date of the patent in suit and because there was no

evi dence that its conposition had not been changed
since that priority date. By referring to that test, he
noreover submitted that C aim 16 contained an
unal | owabl e trade mark

As far as inventive step was concerned, the Appell ant
submtted that docunent (1) represented the cl osest
state of the art. Since a skilled person knew from
docunent (1) that surfactants and hydrotropes were

I nterchangeabl e at | east to sone extent as perfune

sol ubilizers and since he knew from docunent (5) that
surfactants cause stress cracking of plastic

contai ners, he would try to reduce the anount of
surfactant in the conpositions known from docunent (1).

The Respondent (Proprietor of the patent in suit)
stated that it was questionable that the Appellant had
been unable to observe the tine limt for filing the
statenment setting out the grounds of appeal in spite of
all due care required by the circunstances havi ng been
taken in order to re-establish his rights.
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The Respondent submitted that the conposition of "Fresh
Scent O orox Bleach" was given as material 4 of Table
[Vin the patent in suit and that the conposition had
not been changed since the priority date of the patent
in suit. Therefore, how the test referred to in
Claim16 was carried out had been sufficiently

descri bed.

In the discussion of inventive step, he argued that the
probl em of stress-cracking caused by conpression | oad
had al ways been sol ved by nechani cal neans and that,
With the present invention, a chemcal solution to that
probl em was proposed for the first tine. Since in none
of the cited docunents a chem cal solution for the
probl em of stress-cracking caused by conpression | oad
was described or suggested, the clained subject-matter
was not obviously derivable therefrom Additionally, he
subm tted that neither docunent (1) nor docunent (5)
concern bl eaching conpositions and that, consequently,
a skilled person would not have taken those docunents

I nto consi derati on.

The Appell ant requested that his rights be re-
established and that the decision under appeal be set
asi de and that the European patent No. 0 302 705 be
revoked.

The Respondent requested that the Appellant's
application for re-establishnment of rights be refused
and that the appeal be dism ssed.

Reasons for the Deci sion

0434.D
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Adm ssibility

0434.D

Pursuant to Rule 78(3) EPC, the decision dated

27 Cctober 1995 was deened to be delivered to the
appel l ant on 6 Novenber 1995. Hence, the tine limt for
filing the statenent setting out the grounds of appea
expired on 6 March 1996 (Article 108, third sentence
EPC, Rule 83(4) EPC). However, the statenent was filed
only on 7 March 1996, i.e. |ate. Consequently, the

adm ssibility of the present appeal hinges upon the
allowability of the appellant's application for re-
establishnment of rights under Article 122 EPC

Under Article 122(1) EPC re-establishnent of rights may
in principle not be granted to an opponent. However,
there is an exception to this principle in the
foll owi ng case: An opponent as appellant may have his
rights re-established under Article 122 EPC if he has
failed to observe the tine imt for filing the
statenent setting out the grounds of appeal (cf.
decision G 1/86 of the Enlarged Board of Appeal (cf. QJ
EPO 1987, 447). In the present case, the appellant was
thus entitled to apply for re-establishnent of rights
under Article 122 EPC. The application further conplies
with the requirenments of Article 122(2) and (3) EPC, it
I's thus adm ssi bl e.

When an applicant is represented by a professiona
representative (Article 114(1) EPC), an application for
re-establishnent of rights under Article 122 EPC cannot
be acceded to unless the authorised representative

hi nsel f can show that he has taken the due care
required of an applicant by Article 122(1) EPC (cf.

J 05/80 (QJ EPO 1981, 343), point 4 of the Reasons).
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However, if the representative has entrusted to an
assi stant the performance of routine tasks, the sane
strict standards of care are not expected of the

assi stant as are expected of the applicant or his
representative (cf. J 05/80 above, point 6 of the
Reasons). Hence, a cul pable error on the part of the
assistant nmade in the course of carrying out routine
tasks is not to be inputed to the representative if the
| atter has hinself shown that he exercised the
necessary due care in dealing with his assistant. In
this respect, it is incunbent upon the representative
to choose for the work a suitable person, properly
instructed in the tasks to be perforned, and to
exer ci se reasonabl e supervi sion over the work (cf.

J 05/80 above, point 7 of the Reasons).

Since application for re-establishnent of rights under
Article 122 EPC is also adm ssible in the present case,
t he above principles reflecting the established
jurisprudence of the Boards of Appeal are applicable
mutati s nutandis.

Furt hernore, when considering an application for re-
establishnment of rights, it has to be kept in mnd that
Article 122 EPC is intended to ensure that in
appropriate cases the | oss of substantive rights does
not result froman isolated procedural mstake within a
normal |y satisfactory system (cf. J 02/86, J 03/86 (QJ
EPO 1987, 362).

The Appel |l ant argued that the non-docketing by the
representative was a m stake while the non-docketing by
the central clerk was the result of exceptiona

ci rcunstances, due to the fact that the EPO until
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Sept enber 1994, issued decisions with a cover form
nmentioning both the two nonths termfor filing the
notice of appeal and the four nonths termfor filing
the statenent setting out the grounds of appeal,
whereas the form covering the decision under appea
nmentioned only the two nonths termfor filing a notice
of appeal. Since the central clerk thus docketed only
the two nonths term as may be concluded from
Attachnents 3 and 5, Appellant's doubl e docketing
system which was previously satisfactory, becane
inefficient in the unique situation where the
representative forgot to docket the four nonths term
for filing the statenent setting out the grounds of
appeal. Since it was extrenely rare that
representatives forget to docket their terns and since
nost of the appeals | odged by the Appellant were
handl ed by outside agents having their own systens for
docketing terns, in the present case it took up to the
expiration of the termfor filing the statenent of the
grounds of appeal, before the deficiency in the system
becanme apparent; and the central clerk had now been
instructed to docket both terns of appeal, even tough
the EPO formonly nmentions the two nonths term

Since it may be derived fromAttachment 1 that not only
the representative kept a docket listing the terns but
that such terns are also registered in a central diary,
as confirmed by the docketing of the two nonths term
for filing the notice of appeal by the representative
(Attachnment 5) as well as by the central diary
(Attachnent 4), in the Board's view the Appellant's
docketing system may be considered as a nornmally
satisfactory system

0434.D N
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Mor eover, the Board does not have any reason to doubt
that the non-docketing of the four nonth period for
filing a statenment setting out the grounds of appeal is
an isol ated procedural mstake within a normally
satisfactory system

Furthernore, despite the non-docketing of the term
pursuant to Article 108, third sentence EPC, the
statenent setting out the grounds of appeal was fil ed
only one day after the termhad el apsed, which inplies
that the Appellant's representative and/or the centra
cl erk checked the diaries carefully.

Since Article 122 EPC is intended to ensure that in
appropriate cases the | oss of substantive rights does
not result froman isolated procedural m stake within a
normal |y satisfactory system (cf. point 4 above), the
rights of the Appellant are re-established in relation
to the filing of the statenent of the grounds of appea
within the tinme limt prescribed by Article 108, third
sent ence, EPC.

Hence, the appeal is adm ssible.

Sufficiency of disclosure

0434.D

The Appel |l ant objected to the wording of Cl aim 16,
wherein the bl each according to Caim1l15 is further
characterised in that "the hydrotrope is visually
graded no higher than 4 on the pol yethyl ene wetting
grade scale according to the test described in the
experinmental part of the description”. Since the test
referred to is described in one of the footnotes to
Table VII to require grading of the hydrotrope agai nst
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two references, one of them being "Fresh Scent C orox
Bleach ® ", in the Appellant's viewit was essenti al
that the conposition at the priority date was known in
order to be able to reproduce the test.

The Appel | ant conceded not to have any evi dence that

t he conposition had changed since the priority date,

but he submtted that, on nere probabilities, it is
nore |ikely than not that the product would have
changed and he asked the Respondent to produce evidence
t hat the product has not been changed.

However, according to the case | aw of the Boards of
Appeal of the EPO the party maki ng such a statenent has
al so the burden of proof. Thus, in order to establish

i nsufficiency, the burden of proof is upon the party
objecting it, nanely the Appellant-Cpponent (see, for
exanple, T 182/89 (QJ EPO 1991, page 391, point 2 of
the reasons)). In the present case, in the Board's
judgenent, the Appellant's assertion that the clained
subj ect-matter was not disclosed in a nmanner
sufficiently clear and conplete within the neaning of
Article 83 EPC has not been substantiated. Moreover,
there is no evidence that "Fresh Scent C orox Bl each ®
is essential for carrying out the test referred to in
C ai m 16.

ve step

The Qpposition Division and the Appellant consi dered
docunment (1) to represent the closest state of the art.

However, in selecting the closest prior art, the first
consideration is that it nust be directed to the sane
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pur pose or effect as the invention. Qtherw se, it
cannot |ead a skilled person in an obvious way to the
cl ai med i nventi on.

The patent in suit relates to a storage and shi ppi ng
system conpri sing contai ners which house plastic
vessel s or bottles to hold Iiquid bleaches contai ni ng

i mm scible or slightly m scible adjuvants, in which the
shi ppi ng and storage containers are stacked on top of
one anot her (page 2, lines 3 to 5), whereas

docunent (1), which is concerned with the use of
hydr ot ropes and surfactants for solubilising perfune
oils in solutions containing high anmounts of

el ectrolytes, is conpletely silent about the probl ens
arising fromstoring and shi ppi ng containers housi ng

pl astic vessels or bottles and about the problens
arising fromliquid bleaches containing inmmscible or
slightly m scible adjuvants contained in plastic
vessels or bottles. Therefore, a skilled person would
not have any incentive to consider docunent (1) as an
appropriate starting point and, consequently, it cannot
represent the closest state of the art.

According to the case | aw of the Boards of Appeal of
the EPO, the definition of the technical problemto be
sol ved should normally start fromthe technical problem
actual ly described in the patent in suit in relation to
the cl osest state of the art indicated there. Only if

it turns out that an incorrect state of the art was
used or that the technical problemdisclosed has in
fact not been solved or has not been correctly defined
for sone reason(s), is it appropriate to consider

anot her probl em which objectively existed (see, for
exanple, T 881/92 of 22 April 1996, point 4.1 of the
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reasons and the other decisions cited i n EPO Board of
Appeal Case Law in 1996, special edition of QJ EPO
1997, Part 1.C 2.1).

In the present case, fromthe cited docunents
concerni ng the probl em of storing and shi ppi ng
cont ai ners housing plastic vessels or bottles
contai ni ng bl eaches, only nechanical solutions are
known and none of these docunments proposes to solve
such problem by nodifying the bl each conposition.
Therefore, the Board has no reason to assune that a
state of the art exists which is nore relevant to the
cl ai med storage and shi ppi ng systemthan the proposed
sol utions described in the docunents cited in the

i ntroductory part of the description of the patent in
suit (page 2, lines 27 to 35), such as the one

descri bed in docunent (6).

Docunment (6) describes a shipping container having
greater vertical strength in relation to the anount of
material used in its manufacture as conpared to prior
shi ppi ng contai ners of equal size nmade fromidentica
mat eri al, such container being conposed of separate
upper and | ower trays there being a plurality of
angul ar partitions interposed between the trays to form
a vertical structural support (colum 1, lines 25 to 29
and lines 51 to 55). Mrreover, in colum 4, lines 14 to
18, it teaches that the vertical |oads on the container
are borne by the angular partitions rather than the
articles packaged therein, such as bottles and jars.

In view of the teaching of docunent (6), the technica
probl em underlying the clainmed invention was to reduce
or elimnate stress-cracking in plastic bottles which
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contain a liquid bleach and an adjuvant inmm scible or
slightly mscible in said |iquid bleach and whi ch
bottl es are packaged in cartons in which the bottles
thensel ves directly share or bear part of the | oad
caused by simlarly-filled cartons which are stacked on
top of one another (see the patent in suit, page 2,
lines 36 to 47, and page 3, lines 21 to 24).

According to the patent in suit it was found that
stress-cracking is substantially reduced when a
hydrotrope and | ess than 100 ppm surfactant is used

i nstead of common surfactants which cause wetting of
the surface (page 3, lines 18 to 20) and the problem
described in point 3.4 is solved by the storage and
shi pping systemclainmed in Caim1.

Fromthe data provided in Table VI of the patent in
suit it follows that with fragranced aqueous sodi um
hypochl orite conpositions containing hydrotrope as a

di spersant the crack length in the tensile bar test is
not increased in conparison to a control aqueous sodi um
hypochl orite conposition containing neither fragrance
nor di spersant, whereas such crack length is increased
W t h aqueous sodi um hypochl orite conpositions
cont ai ni ng surfactant as fragrance di spersant.

The Board accepts that those data are illustrative in
so far as the conpression | oad stress-cracki ng caused
by stacking the containers is substantially reduced
when a hydrotrope and | ess than 100 ppm surfactant are
used instead of common surfactant and, consequently,
that a credible case has been put forward that the
probl em underlying the invention, as defined under
point 14, is effectively solved by the clained system
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Besi des, this was not contested by the Appellant.

It remains to be decided, whether, in the light of the
teachings of the cited docunents, a skilled person
seeking to solve the above-nentioned problem would
have arrived at the storage and shipping system of
Caim1 in an obvious way.

Docunent (1) concerns the problemof solubilizing oi
sol ubl e perfunme oils in agueous conpositions containing
nore than 15% by wei ght of electrolytes, such as

bl eaches, and proposes to use an al kyl enesuccinic acid
derivative as hydrotrope in conbination with
surfactants. In particular, it teaches that such
conmpositions containing 0.2 to 0.5 perfune oi
necessarily contain 4 to 5% by wei ght of al kyl ene
succinic acid derivative and 1 to 1.5% by wei ght of
surfactants (see page 1, lines 4 to 11, page 2,

lines 18 to 25, and page 5, lines 1 to 16).

Si nce docunent (1) is conpletely silent about the
probl em arising from conpression | oad stress cracking
of plastic vessels caused by stacking containers
contai ni ng such vessels, on top of each other, and
about the effect of surfactants or hydrotropes on
stress cracking of polyethylene, in general, a skilled
person could not get any hint therefromthat
conpression | oad stress cracking of plastic vessels
contai ning a fragranced bl each conposition could be
substantially reduced by filling themw th fragranced
bl each containing a hydrotrope and | ess than 100 ppm of
surfactant.

Docunent (5) is related to the problem of stress-
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cracki ng of pol yethyl ene under tension, in particular,
in the presence of surface active agents and it teaches
that stress-cracking is dependent on the nature and the
concentration of the surfactant (page 38, |eft-hand

col um, second and | ast paragraph, and right-hand

col umm, second paragraph; and the paragraph bridging
the right-hand col unmm of page 39 and the |eft-hand

col umm of page 40).

Since it was known from docunent (5) that surfactants
i nfluence the stress cracking of polyethylene, the
Appel | ant argued that it was obvious to reduce the
amount of surfactants. In this respect, he submtted
that it was common general know edge, as confirned by
docunent (11), page 49, lines 4 to 8, that the bl each
woul d pronote the stress cracking i nduced by the
surfact ant.

However, in the relevant passage of docunent (11) it is
only said that the addition of ionic electrolytes to
ani oni ¢ surface active agents can reduce surface and
interfacial tension and inprove wetting speed; and
docunent (5) is only concerned with the influence of
surfactants on the stress cracking of polyethyl ene.

Si nce both docunents are silent about the effect
hydr ot ropes coul d have on stress cracking, |et alone on
stress cracki ng under conpression | oad, none of these
docunents could provide a skilled person with any

poi nter to replace common surfactants as di spersants by
hydr ot r opes.

The Board therefore concludes that, starting fromthe
storage and shi pping systens of docunent (6) as the
nost relevant prior art, a skilled person would have
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had no incentive to take the teaching of docunment (1),
(5) or (11) into consideration.

Consequently, the clained systemaccording to Claiml
was not obviously derivable fromthe cited docunents.
Moreover, this conclusion is also valid for the
subject-matter of the independent Clains 9 and 15 for
the sane reasons. Furthernore, dependent Clains 2 to 8,
10 to 14 and 16 to 18, which relate to specific

enbodi nents of the subject-matter of independent

Clainms 1, 9 and 15, respectively, derive their

I nventiveness fromthat of the respective independent
cl ai ns.

Therefore, the Board conmes to the conclusion that the
grounds on which the opposition was based, do not
prejudi ce the mai ntenance of the patent in suit
unanmended.
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O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

E. Gorgmaier A. Nuss

0434.D



