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Summary of Facts and Subm ssi ons

2966. D

Eur opean Patent No. 0 427 887, relating to a coater
apparatus, was granted on the basis of 11 clains, the
only i ndependent apparatus claimreading:

"1. An on-line coater apparatus for coating a web of
paper, said apparatus conpri sing:

a dryer section;

said dryer section including:

a plurality of single-tier dryer groups (14-19),
each successive group drying an alternate side of the
web, the web being restrai ned agai nst cross-nmachi ne
di rectional shrinkage during passage through said
plurality of dryer groups;

a further single-tier dryer group (20) disposed
downstreamrel ative to said plurality of groups such
that the web extends in an open draw (22) between said
plurality of groups and said further group;

tail cutter neans (24) disposed adjacent to said
open draw (22) for cutting a tail fromthe web for
subsequent threadi ng through said further group (20);

cal ender means (26) di sposed downstreamrel ative
to said further group for calendering the dried web;

a coater (28) disposed downstreamrelative to said
cal ender neans (26) for coating one side (30) of the
web;

a single-tier coating dryer group (32) disposed
downstreamrel ative to said coater for drying said
coated one side of the web; and

wi ndi ng neans (34) disposed downstreamrelative to
said coating dryer group for winding the coated web."

A second i ndependent claim (Caim1l) relates to an on-
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line nmethod for coating a web of paper by using in
successive steps the individual parts of an apparatus
as defined in Caiml.

. Two oppositions were filed against the patent in suit
inits entirety on the grounds of Article 100(a) EPC

Opponent | opposed the patent under Articles 54 and 56
EPC and based his reasoning on the foll ow ng docunents:

(1) WO A- 88/ 04206,

(2) US-A-4 728 396,

(11) US-A-1 402451 and al so on

a variety of technical drawi ngs and |etters designated

docunents (3) to (10) which were alleged to constitute
a prior public use.

Opponent Il (Respondent) raised objections under
Article 56 EPC and cited the foll ow ng further
docunent s:

(12) FR-A-1 370 915 (corresponding to docunent (18)),

(13) US-A-3 723 1609,

(14) WO A- 88/ 06205,

(15) Brochure of Val net: Kaipola PM6 LWC, dated 88,

(16) Brochure of Valnet: Val net Rebuil ds, dated 6. 86,

2966. D Y A
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(17) Us-A-2 257 373,

(18) US-A-3 288 632 and

(19) "Das Papier"”, vol. 43, Heft 10A, Cctober 1989.
The Proprietor (Appellant) contested the argunents
provi ded by the opponents, filed an anended set of
clainms as an auxiliary request and submitted the

foll ow ng docunents

(20) "Exhibit 10 [A]": facsimle of 20 July 88, sent by
Beloit to Villarnet,

(21) "Page 42 [B]": Affidavit Baldini,

(22) "B84304 [C]": drawing B 84304, dated 1 July 88,

(23) "Exhibit 9 [D": drawing Villarnet (docunment (3)
cited by Opponent 1),

(24) "B84305 [E]": drawing B 84305 and

(25) "Exhibit [F]": drawi ng Bel oit LF6-024910-7, dated
8 Septenber 88

in an attenpt to refute the prior use argunent of

Qpponent 1. He further refuted the argunents of
Qpponent 1l as being based on irrelevant prior art
docunent s.

In an annex to summons to oral proceedings, the
Qpposition Division inforned the parties that one issue
of the proceedings was to establish whether
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docunents (3) to (10), (22), (24) and (25) formed part
of the prior art. Qpponent | then wthdrew his
opposition prior to oral proceedings before the
Qpposition Division wi thout giving any further
substantial comments.

The Opposition Division revoked the patent on the
ground of |ack of novelty over docunent (25). They held
that the inprint in the right hand bottom corner of
docunent (25) reading "Questa copia €& di proprieta
della Beloit Italia ed € riservata ..." did not prove
any confidentiality obligation, the nore so as it was
consi dered to be evident from docunent (23) that at

| east part of the information contained in docunent

(25) originated fromM Villarnet, an enpl oyee of

Papet eri e Cor behem ( Cor behen), and not fromthe
Proprietor's inventor M Baldini. They held that this

i nprint even contained the instruction that

docunent (25) was to be used at |east by sone personne
i n charge of the maintenance and supply or delivery of
t he machi ne. Moreover, the Qpposition Division took the
view that the Proprietor had admtted in his response
to the oppositions dated 18 Cctober 1994 and during the
oral proceedi ngs that Corbehem communi cated the

devel opnents of the clainmed subject-matter contained in
docunent (25) to Voith GrbH (Voith) in breach of any
possi bly existing confidentiality obligation, whereby
sai d subject-matter becane state of the art.

Wth his Appeal brief setting out the grounds of
appeal, the Appellant filed witten statenents from

M Gorgio Baldini, inventor of the patent in suit and

enpl oyee of Beloit Italia SpA (Beloit);
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M Jean- Paul Del aroche, joint general manager at

Papet eri e Beghi n Corbehem and

M Victor Gittum enployee of a paper mll in the
United States

to show that the terns of confidentiality which
normal Iy govern the business rel ationships in paper

I ndustry also applied in the present case, including
all parts of docunent (25) and any infornmation
exchanged between Corbehem and Voith. He disputed that
parts of the arrangenent shown in document (25)
originated fromM Villarnet and not from M Bal dini.

Prior to withdrawi ng the opposition with a letter dated
18 June 1998, the Respondent questioned the validity of
the statenents of M Baldini and M Del aroche for being
contradictory. He further questioned whether there

exi sted a bar of confidentiality concerning the

i nvention contained in docunent (25), the latter
containing far nore information than the invention
itself. In addition, so he argued, Corbehem was
entitled to dissemnate the invention, not only because
at | east one feature thereof was proposed by

M Villarnet, but also because in the inprint on
docunent (25) it was stated that the information
contained in the drawi ng should be used as an
instruction for the nmaintenance and supply/delivery of
the machine. The invention had further been nade
avai l able to the public by disclosure to Voith; this
bei ng evi denced by docunent

(6) drawing Voith PVb, dated 21 Decenber 1988.
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The Appel | ant requested

- t hat the decision under appeal be set aside and
that the patent be upheld as granted (main
request) or, alternatively,

- that the patent be upheld in anended formas filed
with the appeal brief and that oral proceedi ngs be
hel d (auxiliary request 1), or

- that the matter be remtted to the Opposition
Division if the Board intended to revoke the
pat ent because of other reasons than those |eading
to the decision under appeal (auxiliary
request 11).

Rei mbur senment of the appeal fee was al so requested on
the basis that the OQpposition Division had commtted a
substanti al procedural violation by rendering the
deci si on under appeal in breach of Article 113(1) EPC

Reasons for the Deci sion

2966. D

Prior use alleged by forner Qpponent I

The assertions concerning prior use contained in the
opposition brief of the forner Qpponent | were based
essentially on the follow ng all eged factua

ci rcunst ances:

Cor behem deci ded to order a new paper nmachi ne. They
invited, therefore, inter alia the three worl d-w de
| eadi ng conpani es for devel opnment and construction of
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paper machines, i.e. Beloit, Val nmet Paper Machinery
Inc. (Valnet) and Voith, to nmake offers. In the course
of the bidding process, Corbehem deci ded that the
machi ne shoul d be equi pped with a so-called "single-
tier" dryer group. Several draw ngs and sketches, i.e.
docunents (3) to (7), were therefore exchanged between
Cor behem and the conpeting conpani es, w thout
finalizing fornmal secrecy agreenents. It is noted that
in the present case the term"prior use" exclusively
nmeans the use of such drawings in the course of a

bi ddi ng process. After Voith finally had been

comm ssioned to build the machi ne, they had

conmuni cated the concrete nmachi ne design which

contai ned the invention to subcontractors. In this
context, docunments (8) to (10) were cited by forner

Opponent 1.

In his letter dated 18 October 1994 in response to the
oppositions, the Appellant (Proprietor) explained that
there was no public disclosure of the invention neither
under Article 54(2) EPC prior to the filing date of the
patent in suit, nor under Article 55(1) EPC prior to
six nmonth before the filing date of the patent in suit
(pages 4 to 6 of said letter). He further declared that
all the informati on exchanged between Cor behem and t he
three manufacturers as well as between Voith and its
subcontractors were confidential and non-prejudicial to
the patentability of the subject-matter clained in the
patent in suit (page 5, last full paragraph of said
letter).

The Qpposition Division has al ready questioned in their
annex to the sumons to oral proceedi ngs whet her
docunents (3) to (10), were sufficient to prove that
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the details contained therein have been nmade avail abl e
to the public. Attention was drawn by the Opposition
Division to sonme inconsistencies existing in these
docunents and to the significance of the questions
"whether it was possible for nenbers of the public to
gain knowl edge of the content of these docunents" and
whet her there was "no bar of confidentiality
restricting the use or dissem nation of such

know edge". The Opposition Division correctly found
that sonme of the draw ngs bear a stanp of
confidentiality and that there existed anbiguities with
respect to the dates on sone docunents. Further, the
Qpposition Division indicated that the respective

al l egations could be supported by sworn statenents in
witing from possible w tnesses. However, forner
Qpponent | did not provide any such further evidence
but, instead, wi thdrew his opposition.

The doubts which were raised by the Opposition D vision
are shared by the Board who finds, therefore, that the
technical drawings and letters alone, i.e.

docunents (3) to (10) constitute no convincing evidence
for the alleged prior use.

It is established in the Case Law of the Boards of
Appeal of the European Patent O fice that in appea
proceedi ngs wi t hdrawal of the opposition(s) has no

i mredi ate procedural significance if the patent has
been revoked by the Cpposition Division. The Board nust
then investigate matters of its own notion

(Article 114(1) EPC). This obligation does not,

however, extend as far as investigation of an all eged
prior use is concerned, if it is difficult to establish
all the relevant facts w thout the co-operation of the
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opponent (s) (see decision of the Board of Appea
T 129/88, Q) EPO 1993, 598, reasons No. 3).

Therefore, in the absence of the fornmer Qpponent's
further cooperation, the Board has no reason to doubt
the Appellant's credible declaration of confidentiality
between all the conpanies involved and finds that under
the circunstances of this case and based on

docunents (3) to (10), no public prior use of the

clai med invention was convincingly established (see

al so point 2.5).

Prior use based on docunent (25)

Docunent (25) is a technical draw ng of a paper nmachine
filed by the Appellant during the opposition
proceedi ngs and conprises the subject-matter of present
Caiml. It is undisputed that this docunent has been
communi cated by Beloit to Corbehem It is, further,

undi sputed that an inprint in Italian is present on
docunent (25) (right-hand bottom corner) which
translates into English as foll ows:

"This copy exclusively belongs to Beloit Italy and is
reserved and to be used only as a reference for the
mai nt enance and for the supply/delivery of Beloit
machi nes. It cannot be copi ed or reproduced. Upon
request it nust be given back to Beloit."

Concerning the nature of information contained in this
inmprint, the Board is convinced that it actually
represents a notice of confidentiality. In particular,
fromthe phrases: "It cannot be copied or reproduced”
and "nust be given back” it becones clear that the user



2.2

2966. D

- 10 - T 0945/ 95

is not allowed to nake and distribute copies of
docunent (25) wi thout the consent of Beloit, i.e. the
proprietor of docunent (25). In order to be neani ngf ul
at all, these phrases nust, of course, also include
that it is generally not allowed to dissem nate the
contents of docunent (25). The sanme nust logically
apply to the phrase: "This copy ... is reserved and to
be used only as a reference for the nmai ntenance and for
the supply/delivery of Beloit machi nes", which
consequently means that any such use is also subject to
confidential treatnent. Hence, the Board concl udes that
t he conmuni cati on of document (25) by Beloit to

Cor behem has been nmade under a secrecy obligation,
which as a matter of course extended to the whol e
content of said docunent including the invention as
claimed in the patent in suit.

Further, the Board does not infer fromthe |etter dated
18 QOctober 1994 any concession of the Applicant that

t he subject-matter contained in docunent (25) had been
communi cated by Corbehemto Voith in breach of
confidentiality and thereby had becone publicly
avai | abl e. The rel evant passages in said letter are

par agraphs 7 and 8 on page 4 and the penultinate

par agr aph on page 5.

Paragraphs 7 and 8 nerely recite the statenents nade by
Voith in its opposition brief (pages 12 and 13) that
Cor behem communi cat ed t he devel opnents for the paper
machi ne to be constructed to the three conpetitors
Beloit, Valnet and Voith. In paragraph 8 of his letter,
t he Appellant stated that said information was
confidential .
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The Respondent submitted that no confidentiality
obligation could have been i nposed on Corbehem coveri ng
the clai med machi ne configuration, because at |east the
feature that the further tail cutter is disposed

adj acent to the further open draw originated froma
proposal of Corbehemis M Villarnmet. In this respect
reference was made to docunment (23) which is identica
to docunent (3) filed by Voith and which represents a
draft proposed by M Villarnet and is addressed to

M Baldini of Beloit. The Appellant, however, asserted
that Villarnet's proposal as shown in docunent (23) was
only drawn after Beloit's drawing (24) which al ready
contai ned the essential features of docunment (25) and
of the patent in suit, in particular concerning a tai
cutter upstream a second coater

The Respondent did not provide evidence to show whet her
drawi ng (23) or drawing (24) was the first one.
Therefore, the Respondent's subm ssion that the

techni cal feature concerned originates from Corbehenm s
M Villarnmet is nmerely an unsubstantiated all egation
and is not further considered by the Board.

On page 5 of the Appellant's letter of 18 October 1994
it is stated that "the informati on exchanged in breach
of confidentiality between Papeterie Corbehem Voith
and Val net, and between Voith and its subcontractors
was confidential and thus non-prejudicial" to the
novelty of the clainmed subject-matter. The quoted
passage is contradictory as such and, therefore, cannot
be construed as confirmation that the invention
actually has been nade available to the public "in
breach of confidentiality". In contrast, the witten
statenents of M Baldini, M Delaroche and M Gittum
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filed by the Appellant, convincingly show that it is
normal practice in the paper machi ne industry that any
i nformati on comruni cated during a bidding process is
generally treated as confidential by the conpanies

i nvol ved.

In this context, the Respondent further contended that
the cl ai ned machi ne configuration had been nmade

avail able to the public since - as was shown by Voith's
drawi ng constituting docunent (6) - Voith knew the

i nvention. This draw ng, however, includes a Voith
confidentiality stanp and, hence, shows that any such
knowl edge was confidential .

According to the Respondent (page 5, point 4.4, second
paragraph of his letter dated 2 August 1996) the
statenents of M Baldini and M Del aroche were

contradi ctory because M Bal dini stated that
confidentiality was particularly stressed in the case
of communi cation of docunent (25) (section 3 of the
statenment) whereas M Del aroche stated that a
prospective supplier did not tend to highlight new and
i nventive details (section 9 of the statenent) and that
there was nothing different in the particul ar case of
docunent (25) (section 11 of the statenent). The Board
notes in this context that M Delaroche in a section 10
further credibly stated that "it is unusual in paper

i ndustry for formal terns of confidentiality to be
signed before a bidding process”. Since there is no
reason to assune that any stress laid on
confidentiality in the statenent of M Bal dini
necessarily inplies a particular action such as signing
a confidential disclosure agreenent, the Board does not
see any conflict between the statenents of M Bal dini
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and M Del aroche. Mre inportantly, however, the
Respondent explicitly conceded that all details of
Beloit's bid, including docunent (25), were submtted
in confidence in accordance with the conmopn practice in
t he paper industry (page 5, point 4.4, first paragraph
and page 7, point 6.2 of said letter).

In the absence of any further evidence, the Board

hol ds, therefore, that any information concerning
Beloit's disclosure to Corbehem which possibly has
been conmuni cated to Voith and its subcontractors did
not becone available to the public but was kept
confidential in accordance with the confidentiality
practice which was conmmon i n paper machine industry. In
this context it is irrelevant whether the information
has been communi cated to the nost rel evant conpanies in
t he paper nmachine industry and their subcontractors, if
- as can be accepted in the present case for the
reasons given above - these conpanies were obliged and
accepted to treat said information confidentiallly.

Therefore, in the Board' s judgnent, the contents of
docunent (25) does not constitute prior art within the
nmeani ng of Article 54(2) EPC

QG her cited prior art

Novelty (main request)

In the course of the opposition proceedings, the
OQpponents cited docunents (1), (2) and (11) to (19).
As will be evident fromthe foll ow ng di scussion of

i nventive step, none of these docunents discloses the
cl ai med subject-matter. This not being contested, no
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detail ed reasoning is required here.

For these reasons, the Board concl udes that the
subject-matter of Caim1l is novel.

I nventive step (main request)

The patent in suit refers to a paper coating apparatus
having a coater and a single tier coating dryer group
downstream of said coater (columm 1, lines 3 to 8).
Docunent (2) is cited as a starting point. This
docunent relates to an off-line coater which, as a
matter of course, is to be used in connection with and
subsequent to a paper nmanufacturing machi ne where the
web is fornmed, pressed, dried, calendered and wound in
preparation for the subsequent batch node coating
(patent in suit, colum 1, lines 31 to 42

docunent (1), colum 1, lines 20 to 52 and colum 5,
lines 34 to 37). The coater includes an unw nd stand,
followed by a tail cutter, a pull stack (kind of

cal ender), a coating apparatus, at |east one coating
drying group and a rewind drum (colum 7, line 42 to
colum 8, line 15 and Figure 1).
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In his opposition brief, the Respondent started from
docunent (14) as the closest prior art. This docunent
refers to a drying apparatus as part of a paper nachi ne
for drying a web of paper energing fromthe press
section of a paper machine. The drying apparatus is of
the sane kind as according to Caim1l of the patent in
suit and as described therein as the "Total Bel Run®
dryer arrangenent” (columm 1, lines 9 to 21), which was
in particul ar devel oped to overcone sheet flutter and
web breakage occurring wth nodern paper drying

machi nes runni ng at web speeds of 10,000 feet/mn or

hi gher and has, therefore no open draws (docunent (14),
page 14, paragraphs 1 and 2; page 1, first paragraph
and page 3, second full paragraph). Docunent (14) does
not, however, relate to an apparatus including a
coater. Therefore, the Board holds that docunent (14)
is less relevant than docunent (2), and consequently
takes the latter as starting point for the eval uation
of inventive step.

Docunment (2) is silent on the kind of paper machi ne and
dryer section by which the upwound paper to be coated
had been produced. However, the off-line arrangenent
including a tail cutter in the coater apparatus
according to docunent (2) has al so been proposed to
neet the high velocity demands of nodern paper machi nes
(colum 2, lines 39 to 68). Hence, the Board hol ds that
accordi ng to docunent (2) a paper nmachine suitable for
bei ng conmbi ned with the defined coater arrangenent

i ncl udes a Bel Run-type drying section as is described

i n docunent (14).

It is set out in the patent in suit that the problemto
be solved in view of this prior art consists in the
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provi sion of an on-1line coater apparatus of conpact

di mensi ons, thereby reducing the costs of construction
thereof (colum 1, lines 43 to 47). Fromthe whole
content of Caim1l as well as fromthe patent
specification it is clear that the term"on-1ine coater
apparatus" neans a coater apparatus which is on-1line
connected wth and including a paper machine. The
Respondent in his opposition brief also expressed this

Vi ew.

According to Caiml of the patent as granted, the
above defined problemis solved by arranging a tai
cutter adjacent to an open draw of the web extending
between the |ast two single-tier Bel Run-type dryer
groups of a paper nmachine for cutting a tail fromthe
web and subsequent threading the tail through the | ast
dryer group. This last dryer group is then foll owed by
a cal ender, a coater, a single-tier coating dryer and a
final w nding neans.

The Board is convinced that the problemis thereby
sol ved because the resulting on-line arrangenent is
nore conpact than an off-line arrangenent which
necessarily includes an internedi ate wi nder and an
unw nd-reel .

Docunents (2) and (14) cannot give a hint for the
proposed sol ution since they do not describe the

conmbi nati on of a paper machine including a dryer
section with a coating apparatus. If at all

docunent (2) would rather suggest to arrange a tail -
cutter adjacent to an open draw between the |ast dryer
group of the paper machine and the cal ender of the
coati ng apparatus instead of between the |last two dryer
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groups of the paper nmachine (see Figures 1 and 2).
Wil e nentioning that a size press nay be arranged
subsequent to the single-tier drying sections,

docunent (14) does not disclose any precise arrangenent
of the respective nmachi ne sub-units (page 31, |ast

par agraph). Moreover, docunent (14) does not use any
tail-cutters at all and explicitly works wi thout open
draws, in particular between the dryer groups (page 14,
second paragraph). Therefore, the clainmed solution is
not foreshadowed in docunent (14) either alone or in
conbi nation with docunment (2).

Nor is the proposed solution of the existing technica
probl em obvious in the light of the remaining cited
prior art.

Al'l the docunments (1), (11) to (13) and (15) to (19)
di scl ose subject-matter which is nore renpte fromthat
of the clained solution than that disclosed in
docunent (14):

Docunent (1) is even less informative on the machi ne
set -ups than docunent (14); docunent (11) nerely
relates to a paper cutting device conprising a tail-
cutter arrangenent adjacent to an open draw,

docunents (12), (17) and (18) do not involve any
internmedi ate cutting and re-threadi ng of the paper web;
citations (15) and (16) disclose a two-tier UnoRun-type
drying section (for the differences between Bel Run-type
and UnoRun-type dryer arrangenents see docunent (19),
page V 155) and give no or different details concerning
its on-line connection with the coating unit;

docunent (13) does not disclose a specific paper
machi ne configuration either and nerely discloses an
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off-line coater without tail-cutter (cf. figure);
docunent (19) is an overvi ew concerning dryer sections
wi t hout open draws and, although nentioning the use of
the Bel Run dryer arrangenent for manufacturing |ight
wei ght coated (LWC) paper, stipulates that no open
draws are present in the dryer arrangenent (page V 157,
| ast two paragraphs of the overview and Figure 1a).

It follows fromthe above that none of the cited
docunents either alone or in conbination suggests or
even hints to the proposed provision of an open draw
and adjacent tail cutter between the |ast two single-
tier dryer groups of a paper machine wi th subsequent
on-line coater apparatus.

No other result is obtained if one starts from
docunment (14) as the closest prior art as suggested by
t he Respondent.

In the opposition brief, the Respondent submtted that
the clainmed subject-matter differed fromthe apparatus
di scl osed in docunent (14) nerely by the three features
concerning the tail cutter, the coater and the coating
dryer group. These features did not, however, solve the
probl em set out in the patent in suit which consisted
in providing a conpact machi ne. Instead, every single
di sti ngui shing feature solved a particul ar probl em

whi ch was i ndependent fromthe other ones: i.e. the
tail cutter solved the problemof an on-1line
arrangenent, the coater solved the problem of inproved
printability and the single-tier coating dryer solved

t he probl em of open draws.

Thi s approach anounts, however, to a typical ex post
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facto analysis since it incorrectly presunes that it
was generally accepted in the art that a high velocity
single-tier Bel Run dryer arrangenent w thout open draws
as disclosed in docunent (14) was equally suited for
both on-line and off-line connection with a coater
appar at us.

The problem actually solved in view of docunent (14) is
in the Board' s opinion, therefore, to provide a conpact
array of a Bel Run paper machi ne suitable for producing
coated paper. For the sanme reasons as set out in
sections 2.3.1 and 2. 3.2 above, the solution proposed
in Caiml of the patent in suit is not nmade obvi ous by
the cited prior art. In particular, docunent (2) |eads
away froman on-line arrangenent for machi nes running
at hi gh speed.

The Board hol ds, therefore, that none of the cited
prior art docunents, either individually or in

conbi nati on, renders obvious the clai med sol ution of

t he existing technical problem and concludes that the
apparatus of Claiml as granted is based on an

i nventive step within the neaning of Articles 52(1) and
56 EPC.

Dependent Cains 2 to 10 which refer to preferred
enmbodi nents of Caim1l and Claim1ll which relates to a
nmet hod for coating a web by using the individual parts
of the apparatus of Claim1l in their given succession,
are based on the sane inventive concept and derive
their patentability fromthat of Caiml.

Since the above findings correspond to the grant of the
Appel lant's main request, the auxiliary requests need
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not to be consi dered.

Procedural violation

The Appel | ant advanced the reproach that the Qpposition
Division infringed his right to be heard under

Article 113(1) EPC because it revoked the patent in
regard of docunent (25) as a public prior art wthout
giving in advance any information that it did not agree
with the Appellant's statenents concerning the
confidential nature of said docunent, which was not
even contested by the Qpponent.

The circunstances of the present case do not however,
in the Board' s judgnent, justify a reinbursenent of the
appeal fee due to a substantial procedural violation
(Rule 67 EPC) for the follow ng reasons:

The Opposition Division in its annex to sumons to ora
proceedi ngs, although realizing that there was a stanp
of confidentiality on docunent (25), neverthel ess
clearly put at issue whether or not the content of
docunent (25) was available to the public before the
filing date of the patent in suit (see sections la, 1b
and 2 of the annex). Therefore, the Opposition D vision
gave the Appellant the possibility to conmment on this

I ssue and to submt pertinent evidence if the Appellant
deened this to be hel pful.

Therefore, the requirenents of Article 113(1) EPC were
met and no procedural violation was conmmtted by the
Qpposition Division. Wiether or not any other party
commented on this issue is of no relevance to the
Appel lant”s right to be heard by the Cpposition
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Di vision. Any finding of the Opposition Division in
respect to the neaning of the inprint on docunent (25),
however, is a finding on substantive nmatter and has no
relation to procedural |aw.

For these reasons the request for reinbursenent of the
appeal fee nust be rejected.

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is maintained as granted.

3. The request for reinbursenent of the appeal fee is
rej ected.

The Registrar: The Chai r man:

G Rauh P. Krasa
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