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Summary of Facts and Subm ssi ons

2010.D

Two oppositions were filed agai nst the European Patent
EP-B-0 298 057, which was granted on 4 Decenber 1991
and clainms the priority date of 23 February 1987.

Claim1l of this patent reads as foll ows:

"1. Method for the control of the distribution of
pressure | oad applied to a material web (W passed
through a nip (N,) formed between a roll (10) adjustable
i n zones and having | oadi ng el enents, such as glide
shoe groups (16) inside the roll, and its
count er nenber, such as a counter-roll (20), in a
direction transverse to the direction of running of the
material web (W, said | oading el enents acting upon the
roll (10) being supported against the central axle (11)
of the roll (10), a pressure-effect actuator (400) of
said | oading el enments being controlled by neans of a
regulating unit (300), and a set value unit (100) being
used, by neans of which a series QZ) of set val ue
signals (A) is produced, which are passed directly or
via a processing unit (200), such as a |limter block,
to the regulating unit (300) so as to constitute set
values (B) for its regulating circuits, characterized
in that a nunber (N) of set load values (Q...Q) are
used, by neans of which the set value distribution Q2)
of the pressure profile of the nip (N,) is set, wherein
Z =1...N that the nunber (N) of set |oad val ues
(Q...Q) is chosen higher than the nunber (K) of the
separately adjustable zones of the roll (10), N > K

and that the set |load values (Q...Q) set in the set
value unit (100) or passed to the set value unit froma
f eedback bl ock (500) are passed into a zone conversion
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bl ock (120), in which, on the basis of a mathematica
nodel of an adjustable nip (N,), a conversion to set
zone pressure values (P;...Py) being carried out so
that, by neans of the regulating unit (300), the zone
conversion block (120) and said pressure-effect
actuator (400), in the material web (W, a |inear-I|oad
profile can be acconplished whose deviations fromthe
set value profile QZ2) are substantially mnimzed."

Claim9 reads as foll ows:

"9. Equipnment for the treatnent of a material web (W,
such as a paper web, in a press nip (N,), such as a
dewatering nip or a cal endering nip, conprising a
vari abl e-crown roll (10) and a counter-nenber for sane,
such as a counter-roll (20), which together formthe
nip (No) through which the material web (W to be
treated is passed, said variable-crown roll (10)
conprising a stationary part (11) and a cylinder mantle
(13), and a series of glide shoes (15) arranged between
the stationary part (11) and the mantle (13) and
grouped as pressure | oading zones (16), each of which
group being | oaded by a zone pressure (P) controlled by
a val ve (410), said equipnent also including a

regul ati ng system which conprises a set value unit
(100) or a processing unit, such as a limter block
(200), a regulating unit (300) and a pressure effect
actuator (400), which has a series of pressure val ves
(410) and a series of P/l-converters (420), from which
feedback signals are passed to the regulating unit
(300), characterized in that the set value unit (100)

i ncl udes a set zone unit (110), in which the nunber (N)
of said set |oad values (Q...Q) that can be set by
nmeans of the unit is higher than the nunber (K) of
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separately adjustable zones in the variabl e-crown rol
(10), and that the set value unit (100) further

i ncl udes a zone conversion block (120), in which the
set load values (Q...Q) are converted to set zone
pressure values (P;...P) so that, in the material web
(W, alinear-load profile can be acconplished that
differs fromthe set value profile QZ) as little as
possible."

Lack of novelty and inventive step were the grounds of
opposi tion:

In his notice of opposition, Opponent | essentially
referred to an alleged public prior use consisting of
the sale by the opponent of a Vario-S-Roll to the firm
PWA in June 1984. As evidence therefor, he nanmed Dr.
Brendel as witness and filed the foll owi ng docunents:

D7: US-A-4 307 501

D9: "The Vario Swimrming Roll Kisters”, Information
Bulletin No. 1 for the paper industry, Cctober
1985.

D10: Kisters VARI O conmputer control Betriebsanl eitung

D11: Referenzliste Kusters VAR O SVl zen

D12: Auftragsunterl agen

He also referred to the prior art considered during the

exam ni ng proceedings, in particular D4:. GB-A-2 091 44,
which is cited in the patent publication.



2010.D

- 4 - T 0752/ 95

In his notice of opposition, Opponent Il based his
opposition mainly on an alleged public prior use naned
"project Biron" consisting of the delivery in Cctober
1986 by the opponent of several calendar rolls to the
firm Consol i dated Paper, Wsconsin, USA. He filed as
evi dence the foll ow ng docunents:

D13: "Automati sche Feuchtequerprofilkorrektur mt dem
NI PControl - System', Escher Wss,

D14: "Advances in N PCO Roll Applications” (Publication
in 1978, certified by a wtness),

D15: I nbetri ebnahnebericht "Projekt Biron"

and gave the nanes of two w tnesses.

After the opposition period according to Article 99(1)
EPC, he filed the follow ng docunents rel ating not only
to the above prior use, but also to two further simlar
prior uses:

D16: Anlage 1 to 4 (project Biron)

D17: Anlage 5 to 8 (project Rauma-Repola, 1986)

D18: Anlage 9 to 15 (project Getesch PML, January
1987)

M. Weber was offered as witness for these other two
proj ects.

Oral proceedi ngs before the Opposition Division took
place on 5 April 1995. During these proceedi ngs, the
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adm ssibility of both oppositions, novelty and
i nventive step were discussed and M Weber as w t ness
was heard.

At the end of the oral proceedings, the Opposition

Di vi sion decided that the prior uses Rauma- Repol a,
Nyndl | a (a sinultaneous delivery of Nipco-Rolls in
Sweden, for the first tinme nentioned by M Wber), and
Gretesch PML forned state of the art according to
Article 54(2) EPC, so that the patent had to be
revoked. In the witten decision, which was sent on

30 June 1995, the grounds are essentially based upon
docunments D4 (closest prior art), D13 and D17.

The Patentee (Appellant) | odged an appeal on

1 Septenber 1995, paying the appeal fee at the sane
time. In the Statenent of grounds received on

9 Novenber 1995, he still contended that the Notices of
Qpposition were to be deened inadm ssible, so that the
patent shoul d be mai ntai ned as granted. Mbreover, he
filed a new set of clains as auxiliary request.

The wording of Claim1l of this set is the same as that
of granted daim1l1, however with the addition of the
foll owi ng wordi ng:

"that an intelligent regulating unit (300) is used,
which is arranged as operating so that it diagnoses the
operation of the systemand on that basis controls any
abnormal operation situations of the regulating
circuit; the intelligent regulating unit (300) is used
for controlling the zone pressures (P) in the variable-
crown roll (10) so that, on the basis of error
situation reports received froma diagnostic bl ock
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(310) of the regulating unit, the set values of single
channel regulators (340) are controlled by neans of a
protection |ogic part (320) belonging to the regul ating
unit (300) to a state suitable in view of protecting
the variable-crown roll (10) and possibly the web (W
to be treated.”

The wordi ng of the independent equipnent Caim?7 of
this set is the sanme as that of Claim@9, as granted,
however with the addition of the foll ow ng wording:

"that the regulating unit (300) is an intelligent
regul ating unit, which conprises a diagnostic block
(310), a protection logic part (320), and a series of
regul ators (340) connected in parallel and operating
I ndependently from each other and having a nunber (K)
equal to the nunber of adjustable zones, including

| oadi ng nenbers (12a, 12b), if any, acting upon the
ends of the variable-crom roll (10)."

Qpponent Il withdrew his opposition on 17 April 1996.

Oral proceedi ngs before the Board of appeal were held
on 22 June 1999.

The Appel l ant essentially argued as fol |l ows:

Adm ssibility of the opposition I

The Notice of Qpposition from Opponent | showed no |ink
bet ween docunents D7, D9 and D10. Moreover, it was not
possible to derive fromthis notice how the disclosures
of these docunents should be conbined to attack the
patentability of the subject-matters of the clains: D7
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and D9 say not hi ng about set |oad values for an

adj ustabl e-crown roll having pressure zones, and D10,
whi ch on page 81 di scl oses seven zones for such a roll
nmentions only six set |oad values - see pages 11 and
81, so that the condition N> K of the clains is not
satisfied. The notice of opposition noreover contained
no evidence for the public availability of D9.
Therefore, the Patentee was left at a loss as to the
reasons of the attack upon the patent.

Patentability of the granted cl ai ns:

In the decision under appeal a wong interpretation of
"Anl age 7" of D17 is made. In the schematic draw ng of
this docunment, the counter zones of the roll are also
to be considered, so that contrary to the statenent of
the Qpposition Division the nunber N of the set |oad
val ues equal s the nunber K of pressure zones. Thus, the
clainmed solution is not disclosed.

Wth regard to the alleged prior use "G etesch”

"Anl age 14" shows that the roll concerned by this prior
use was in fact not operational until 23 February 1987,
that is to say on the priority date. That the roll was
nmounted before is irrelevant, since only the date on
whi ch the machi ne was nmade available to the public is
rel evant and clearly, this prerequisite for a public
prior use is not fulfilled.

Cl ains according to the auxiliary request:
In his testinony, M Wber has not stated that, in the

prior use devices, an intelligent regulating unit was
used, which reacts in case of abnormal situations. It
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may be that the zone-pressure val ues were passed
through a limter block, but, when the roll operates
abnormal Iy, the present invention goes further by
controlling the set values all together and not one
after the other, since an intelligent regulating unit
IS provided.

The Respondent (Qpponent 1) replied by neans of the
foll owi ng argunents:

As far as the issue of adm ssibility of the oppositions
I's concerned, a difference nust be nade between

adm ssibility and allowability. If an opponent
interprets wongly a docunent or nakes an error, then
it is not admssibility, but allowability which is
concer ned.

As indicated during the opposition proceedings, the
"Gretesch" equi pnent was already in use at the end of
Decenber 1986 and only the protocol was witten |ater
on. M Weber has clearly testified to this fact.
Moreover, the roll according to this public prior use
had six pressure zones, whereas eight or nore set |oad
val ues were set. Thus, the subject-nmatter of the
granted clains is anticipated.

Alimter unit works in all situations, whether the
situations are normal or abnormal. Such a limter unit
with a feedback line is shown on the draw ng concerning
the "G etesch" device and the w tness has enphasi zed
that the "Hydrauli knbog-Wal ze" unit shown in "Anl age 7"
had the sane functions as the regulator unit and the
pressure-effect actuator of the present invention.

Mor eover, as soon as automatic control units in the
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formof mcroprocessors are involved, the person
skilled in the art has to provide controls for abnornal
si tuati ons.

Xl . The Appel |l ant requested that the decision under appea
be set aside and that:

(1) both Notices of Opposition be deened inadm ssi bl e,

(2) at least the Notice of Opposition of Cpponent ||
be deened i nadm ssi bl e,

(3) the case be remtted to the Opposition Division
for fair treatnent of the appellant,

(4) the patent be nmaintained as granted, and

(5 a patent be naintained in anended formon the
basis of Clains 1 to 8 filed on 9 Novenber 1995.

The Respondent requested that the appeal be dism ssed,;
Shoul d t he appeal not be dism ssed, he requested that
the wi tness Wber be heard again and M Brendel be
heard as wi tness.

Reasons for the Deci sion

1. The appeal is adm ssible.
2. Adm ssibility of the opposition of the Respondent
(Opponent 1)

2010.D Y A
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The Appel |l ant has chall enged the adm ssibility of the
opposition of the Respondent. The adm ssibility of the
opposition is an indispensabl e procedural requirenent
whi ch can be exam ned at any stage of the proceedings.

The requi renents of an adm ssible opposition as to the
content of the notice of opposition are laid down in
Rul e 55¢ EPC according to which the OCpponent needs to
have submtted not only a statenent of the extent to
whi ch the patent is opposed, and of the grounds on

whi ch the opposition is based but above all he nust

al so have given sufficient indication of the facts,

evi dence and argunents presented in support of his
opposi tion.

In the present case, as far as the extent is concerned
the patent is opposed in its entirety and as to the
grounds the opposition is based on |ack of novelty or
at least inventive step (Article 100(a) EPC). As to the
i ndi cation of facts, evidence and argunents, this is
only submtted with respect to an all eged public prior
use.

For the adm ssibility of an opposition based solely on
public prior use the jurisprudence of the boards has
devel oped certain criteria. The requirenent of

adm ssibility is nmet if the indication of facts,

evi dence and argunents is objectively conprehensible
fromthe point of view of the average person skilled in
the art and can be evaluated in such a way that it
becones possi bl e

(a) to examne the tinme or period of public prior use
in order to establish whether any use occurred
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before the priority date of the patent concerned;

(b) to establish the subject-matter of use in such a
way that it is possible to exam ne whether it is
identical to the subject-matter of the patent in
suit, and

(c) to examne the circunstances of the use and to
est abli sh whether the itens used have been nade
available to the public or not (see e.g. T 328/87,
Q) 1992, 701; T 541/92).

The evidence itself can be submtted | ater, since
Rul e 55(c) EPC only requires that it be indicated.

2.3 Whereas the tine of the various alleged prior uses is
initially indicated too vaguely by the term"before the
priority date", it is submtted on page 7 of the notice
of opposition that a nunber of itens were delivered to
various clients according to a list - D11 - which was
filed together with the notice of opposition. In that
list the dates of delivery to the various clients or of
start of working of the itens delivered are indicated.
Furthernore, fromthat |list the Respondent has chosen
one exanple for which all the relevant dates starting
with the order and ending with the invoice were
i ndi cated and the correspondi ng docunentation - again
D11 and D10 - was submitted together with the notice of
opposi tion.

The subject-matter of the use is explained in detai
and conpared to the subject-matter of the patent in
suit. The explanation is conpleted by reference to two
docunments - D7 and D9 - which were as well annexed to

2010.D Y A
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the notice of appeal.

Contrary to the Appellant's allegations a link is nade
between the cited docunents D7, D9 and D10. Nanely, it
is contended that the delivery consisted of a Vario-
roll, that the principle of that roll was described in
D7 and in D9 and that with the delivery operating

i nstructions (D10) were forwarded. Contrary to the
Appel l ant's contentions, the date of the public
availability of D9 is not relevant here. D9 is only
used as a nmeans to describe the Vario-roll which was
delivered. The structure of that roll and its date of
delivery are the decisive nonents for the allegation of
a public prior use.

As to the circunstances of the use, sale was all eged
and delivery without any obligation to secrecy, the
above nentioned |list indicating the various clients.

Further to the submtted witten docunentation the
gi ving of evidence by a wtness was offered the nane of
whom was indicated in the notice of opposition.

By that the Respondent has given sufficient indication
of the relevant facts, evidence and argunents for the
reasoning and nerits of the Respondent's case to be
properly understood by the Qpposition Division and the
Appel I ant (see Decision T 222/85 QJ, EPO 1988, 128). It
may well be that the Appellant eval uates the docunents
i ndi cated by the Respondent differently. This concerns
however the substance of the Respondent's case, nanely
the allowability of his opposition and not its

adm ssibility.
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In conclusion, the Board is satisfied that the
Respondent' s opposition is adm ssi bl e.

The Appel l ant has al so challenged the adm ssibility of
the opposition of Opponent I1. But since Qpponent Il is
no | onger a party to the appeal proceedings due to the
wi t hdrawal of his opposition, there does not exist any
reason for the Board to decide on the adm ssibility of
this opposition as a decision thereupon woul d have no
repercussi on on the decision to be taken on this appea
as a whole. This is due to the fact that still another
Opponent, whose opposition is considered to be

adm ssible, is present as a party to the appea

proceedi ngs. Because of this adm ssible opposition the
merits of the case could even be examned if the
opposition of Opponent |1 were inadm ssible. Therefore,
the correspondi ng request of the Appellant has to be
rej ected.

The facts and evidence presented by Opponent |1 in
support of his opposition can however be relied upon by
the Board. This is a consequence of Article 114(1) EPC
whi ch provi des the exam nation of the facts by the

Eur opean Patent O fice of its own notion.
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Remttal to the Opposition Division

As a further auxiliary request the Appellant wants the
case to be remtted to the Qpposition Division for
"fair treatnment of the Appellant”. No reasons for this
request have been forwarded. According to

Article 111(1) EPC it depends on the discretion of a
Board of Appeal whether a case is remtted to the first
I nst ance.

In the case under consideration, the Board cannot see
any reason for a remttal. Neither has the Qpposition
Division committed a substantial procedural violation
nor have the facts and evi dence all eged changed or have
been suppl enented so that a so called fresh case would
have ari sen

Therefore, the request for remttal has to be rejected.

Clains as granted (Appellant's request 4)

In the decision under appeal, it was stated that, in
D17 concerning the prior use of "Rauna-Repola", in
particular in "Anlage 5" and "Anlage 7", the nunber of
set load values is higher than the nunber of the
adj ust abl e zones of the N pco-roll. "Anlage 5", which
is a nmere specification sheet for the control diagram
of this roll, only nmentions the main roll data, and
anong them a zone division conprising eight zones. On

t he Ni pco-Software di agram according to "Anlage 7", ten
set load values are indicated on the left side (box DB
80 DW 202), but on the right side eight zones are shown
along the roll wth, noreover, one counter zone at each
end of the roll. In the statenent of M Wber, page 6,
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this fact is acknow edged, but according to the

prot ocol of the hearing, no question about a possible
connecti on between these additional (counter) zones and
the set values had been raised. Therefore, it is not
sure whether the ten set values on the left side
concern the eight (positive) zones only or ten zones,
nanely the eight zones and the two counter zones.

The Opposition Division had however stated that also
the prior use "Gretesch"” belongs to the state of the
art according to Article 54(2) EPC. The Appellant did
not contest the relevance of this prior use itself, but
only its availability to the public because of the date
of "Anlage 14" (D18), said date corresponding to the
priority date of the patent in suit. The Appellant has
however recogni sed that the roll could have been
nmount ed several nonths before and M Wber has
testified that, in fact, the N pco-Roll according to
prior use "Gretesch” was put into operation for the
first tinme on 23 Decenber 1986, produci ng market abl e
paper, and that the report thereof was witten two
nonths | ater, since sone inprovenents were stil
realized in January 1987. In this report (Anlage 14),

it 1s noreover confirmed that at |east from 20 Novenber
1986 to 29 January 1987, several problens and
deficiencies occurred, considered as usual in the start
phase. Sone of them were concerning the valves of the
"“hydraul i k Mbog-Ventile" block, the converter block and
the software program It follows that the equi pnent
according to the prior use "G etesch" was delivered and
wor ked before the priority date of the patent in suit,
so that it was nmade avail able to the public.

In the software diagranms according to "Anlage 11" and
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"Anl age 12", respectively dated 12 February 1987 and
16 February 1987, ten set |oad val ues can be seen in
t he boxes on the |left side, whereas six zones and two
counter zones are given on the right side, so that in
any case the nunber of set |oad values is higher than
the nunber of zones, even when addi ng the counter
zones.

Thus, having regard to this prior use, the Board
arrives at the sanme conclusion as that reached in the
deci si on under appeal, nanely that the subject-matter
of clains 1 and 9 of the patent in suit, as granted, is
not new (Articles 52 and 54 EPC)

Clainms filed on 9 Novenber 1995 (Appellant's request 5)

The features additionally introduced in the new

i ndependent Clains 1 (nethod) and 7 (equi pnent) are
those of the granted dependent Clains 5 and 6 and of
the granted dependent O aim 10 respectively. Thus,
these new clains are adm ssible under Article 123 EPC

These features essentially specify that the regul ating
unit is intelligent in that it controls the zone
pressures by neans of diagnostic and protection |ogic
parts which notice abnornal situations and maintain the
set values of the pressures at a |level suitable for
protecting at least the roll. According to the
argunments of the Appellant during the oral proceedings,
the fact that the regulating unit is intelligent
inmplies also that all data are sinultaneously
control |l ed.

This | ast neaning of the term"intelligent" is however
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not disclosed in the patent in suit and, noreover, the
Board can see no inventive step in the sole choice of a
processing unit which can treat data either al

together or one after the other.

Al the software diagrans according to the above

menti oned prior uses show a pressure-effect actuator
(Hydraul i ¢ Mbog-val ves) controlled by the converter
unit and including a feedback line to said converter
unit. Signals are al so passed froma pressure ranp unit
and a nedian pressure line limter unit through the
regulating unit to the converter unit. M Wber has
testified that the Hydraulic Mog-val ves unit according
to these prior uses is functionally conparable to the
intelligent regulator and pressure-effect actuator
units of the present invention. Therefore, in the

Ni pco-Rol |l s according to the prior uses, abnornal
pressure situations as well as normal pressure
situations are controlled. Mreover, when automatic
controls or regulating systens for a device are
provided, it would be obvious, for security reasons at
| east, to sinultaneously provide control neans which

di agnose the operation of the device and avoi d abnor nmal
situations.

For all these reasons, no inventive step can be seen in
the subject-matter of Clains 1 and 7 according to the
fifth and | ast request of the Appellant (Articles 52
and 56 EPC).

Under these circunstances, there is no need to consider
the auxiliary request of the Respondent relating to the
hearing of w tnesses.
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O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C. T. WIson

2010.D



