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Summary of Facts and Subm ssi ons
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This appeal lies fromthe Opposition Division's

i nterl ocutory decision, announced orally on 7 June
1995, with the reasoned decision being issued on 3 July
1995, that, account being taken of the amendnents nade
by the Patent Proprietor (Respondent) during the
opposi ti on proceedi ngs, European patent No. 0 219 314
and the invention to which it relates neet the

requi renents of the EPC

The deci sion was based on Clains 1 to 6 (main request)
and pages 2 to 4 of the description provided during the
oral proceedi ngs before the Opposition Division and

pages 5 to 8 of the patent as granted.

The only i ndependent clains read:

"1. A granul ar detergent conposition prepared by drying

an aqueous slurry, said conposition conprising

(a) a mxture of C,-C, al kyl benzene sul fonate
surfactant and a C,-C, al kyl sulfate surfactant in a
wei ght ratio of sulfonate surfactant to sulfate

surfactant of from4:1 to 1:4;

(b) an alkali netal silicate having a nolar ratio of
SiQ to alkali netal oxide of from1l.0 to 3.2

(c) from10%to 60% by wei ght of sodiumsulfate; and

(d) from1l%to 45% by wei ght of a water-sol uble non
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phosphat e detergent builder material,

wherein the conposition contains | ess than 5% by wei ght
of a pyrophosphate or anhydrous Form 1 tri pol yphosphate
detergent builder material; characterized in that said
det ergent conposition conprises from30%to 60% by

wei ght of said surfactant m xture, wherein the weight
ratio of (a) to (b) is from2.0:1 to 4.0:1, to provide
granules initially containing by weight from1%to 3%

water."

and

"6. A lam nated | aundry product conprising two plies of
wat er insoluble tissue in which

(1) at least one ply is water perneabl e;

(2) at least one ply defines nore than one cup, each
cup being surrounded by a rimof that ply;

(3) the second ply is sealed to the first ply at | east
at the rinms of the cups to physically separate the cups
so that the contents of the cups remain in place; and
nmore than one cup contains a conposition according to

any one of Clainms 1-5."

The Qpposition Division found that the clainmed granul es
and | am nated | aundry product were novel and inventive
over the teachings of the only cited docunents

(1) EP-A-0 129 276 and

(2) EP-A-0 084 657.



- 3 - T 0658/ 95

More particularly, the Opposition Division considered

t hat docunent (1) represented the closest state of the
art and that the problemto be solved, in viewthereof,
was the provision of alternative granul ar detergent
conpositions having good solubility in water. Since
there was neither in docunent (1) nor in docunment (2)
an incentive to use an al kyl benzene sul fonat e/ al kyl
sulfate surfactant m xture and an al kali netal silicate
ina wight ratio of from2.0:1 to 4.0:1 in order to
provi de good solubility to a granul ar detergent
conposition, the Opposition Division found that the

cl aimed granul es were not obviously derivable fromthe
cited prior art.

At the oral proceedings before the Board of Appeal,
held on 11 March 1998, the Respondent filed anended
pages 2 and 3 of the description in order to adapt the
text of the description to the clains underlying the
contested deci sion. The Appell ant (Opponent) stated
that he had no objection to the proposed adaptation of
t he descri ption.

The Appellant submtted in essence that it had not been
shown that the clained granul ar detergent conpositions
had a good solubility and that docunent (2), which
descri bes water-sol ubl e detergent granul ates contai ni ng
anionic surfactants and natriumsilicate in a weight
ratio as defined in present Claim1l and having a good
solubility in water, represented the closest state of
the art. Since the other paraneters in present Claiml
were not shown to be relevant for the solubility, he
concl uded that the clained conpositions were obvious

over the teaching of docunent (2).

0849. D
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The Respondent argued that the problem underlying the
invention arose fromthe fact that m xtures of

al kyl benzene sul fonate and al kyl sulfate surfactants
tended to gel on contact with water, which resulted in
poor solubility of granules having high | evels of such
surfactant m xtures. Since none of the cited docunents
was concerned with that problem he submtted that the
cl ai med granul ar detergent conpositions were not

obvi ous over the teachings of docunents (1) and (2).

The Appel |l ant requested that the decision under appeal
be set aside and that European patent No. 0 219 314 be
revoked.

The Respondent requested that the appeal be dism ssed
and that the patent be maintained with Clains 1 to 6
filed during the oral proceedi ngs before the Qpposition
Division as nain request and with pages 2 and 3 as
subm tted during the oral proceedings before the Board
of Appeal, page 4 as filed during the oral proceedings
before the Qpposition D vision and pages 5 to 8 as

gr ant ed.

Reasons for the Decision

1

The appeal is adm ssible.
The Board is satisfied that the contested patent, in

its amended form neets the requirenents of
Article 123(2) and (3) EPC and that the clained

0849. D
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subject-matter is novel in view of the two citations.
Since this was not contested, no detail ed reasoning

needs to be given.

Inventive step

The Appellant subm tted that not document (1) but
docunent (2) represents the closest state of the art.

Docunent (1) describes granul ar detergent conpositions
whi ch have satisfactory solubility in the |aundering
solution (page 1, lines 13 to 17, and page 17, lines 21
and 22) and which contain, besides a non-phosphorus
cont ai ni ng detergency builder and polyneric material, 5
to 50% by weight of a detergent surfactant and a water-
soluble silicate material (page 2, line 19 to page 3,
line 3). Docunment (1) al so teaches that the dried
granules contain from3 to 15% by wei ght of water

(page 3, lines 17 to 19) and not nore than 4. 5% by

wei ght of the silicate material (page 3, lines 9 and
10, and page 12, second paragraph). Furthernore, in the
experinental part it is shown that detergent
conpositions containing 24.6, 25 or 28.7% by wei ght of
a mxture of sodiumC, or C, | ower al kyl benzene

sul fonates and sodi um C

14-15

al kyl sulfates (ratio 2.3/1
or 1/1) and 2.5% by wei ght of sodiumsilicate have a
satisfactory solubility (conmpositions A-D in exanple |
and conpositions B-Din exanple I1), whereas such
conposi tions containing 14. 2% by wei ght of sodi um
silicate are less soluble (high silicate conparison in
exanple I1).

Docunment (2) teaches that granul ar detergent

0849. D
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conpositions having a powder density of not nore than
4509/1 and containing 35 to 50% by wei ght of sodiumC,,,

al kyl benzene sulfonate or a m xture thereof with
sodium C

10- 20

al kyl sulfate, 5 to 25% by wei ght of sodi um
tripol yphosphate, 5 to 25% by wei ght sodi um

alum nosilicate, 5 to 20% by wei ght of a sodi um
silicate having a SiQ : NaOratio of 1.5:1 to 3.6:1
and 8 to 15% by wei ght of water (page 4, lines 3 to 26,
and page 5, lines 16 to 25), are suitable for manual
washi ng and have an increased grain strength w thout
influencing the solubility (page 1, lines 4 to 9,

page 2, lines 3 to 6, and page 10, lines 25 to 29).

0849. D U
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3.1.3 It is the established jurisprudence of the Boards of
Appeal of the EPO that the closest prior art is
sel ected fromthe avail able prior docunents disclosing
subj ect-matter concerning the sane purpose as the
clainmed invention. In the present case, both cited
docunents and the patent in suit are concerned with
granul ates containing a surfactant m xture of
al kyl benzene sul fonates and al kyl sul fates. Docunent
(1), however, is concerned with satisfactory sol uble
granul ar detergent conpositions containing a
non- phosphorus detergent builder material, whereas
docunent (2) is concerned with detergent granul ates
containing 5 to 25% by wei ght of phosphorus contai ni ng
detergency buil der, nanmely sodiumtripol yphosphate (see
page 4, line 9). Since the solubility properties of
det ergent granul ates containi ng a non-phosphor us
detergent builder material are not conparable with
t hose contai ning a phosphorus detergent buil der, as may
be derived, for exanple, fromthe teaching in the
second and third paragraph on page 1 of docunent (1),
and since the patent in suit is concerned with
det ergent conpositions containing a non-phosphate
detergent builder, the Board considers that docunent

(1) represents the nost relevant prior art.

3.2 According to the patent in suit, mxtures of
al kyl benzene sul fonate and al kyl sulfate are desired
for optinmum det ergency perfornmance, but such m xtures
tend to gel on contact with water, which can result in
poor solubility of granules having high | evel s of
al kyl benzene sul fonate and al kyl sul fate (page 2,
lines 13 to 16)

0849. D U
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Thus, in view of the teaching of docunent (1), the
problemto be solved can be seen in providing granul ar
det ergent conpositions which have high | evels of

al kyl benzene sul fonate and al kyl sulfate and which are
very soluble, as nentioned in the patent in suit,

page 2, line 17 to 21, and page 3, lines 47 and 48.

The Appellant submtted that the only information about
the solubility of the clained conpositions on page 7,
lines 37 and 38, of the patent in suit, teaching that
"When the conposition of Exanple 1 is incorporated in
said am nated | aundry product, it exhibits superior
solubility" (enphasis added), is not sufficient to make
it credible that the above nentioned problemis
effectively solved by the clained granul ar detergent
conpositions, since this statenent is only concerned
with the solubility when the clainmed conpositions are
incorporated in a lamnated | aundry product and since
no additional solubility data were provided. This view
was contested by the Respondent.

The Board, however, does not see why the solubility of
the cl ai ned granul ar detergent conpositions would be
different when the granules as such are brought into
contact with water than when they are first
incorporated in a lam nated | aundry product. Even nore,
it is unlikely that, in order to be available as a
detergent, the solubility requirenents of granules
directly brought into contact wth water are nore
critical than when they are incorporated in a | am nated
product. According to the patent in suit, the clainmed
granul ar detergents are so conposed that they are "very

soluble in the wash water even though they contain high

0849. D
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| evel s of al kyl benzene sul fonate and al kyl sulfate
surfactants" (see page 3, line 47 to page 4, line 8).

Since the Appellant has not substantiated his assertion
that a good solubility has not been credibly shown, it
nmust be pointed out that it is consistent jurisprudence
of the Boards of Appeal that in such a situation, ie
where the Board is unable to establish the facts of its
own notion, this is to the detrinent of the party that
relies on an unsubstantiated allegation. In the present
case, the onus of proof is clearly on the opponent and
not on the patentee (eg T 219/83 QJ EPO 1986, 211,
Reasons No. 12). Therefore, the Board accepts that the
cl ai med conpositions effectively solve the problem
descri bed herei n-above.

Consequently, the question arises whether, in the |ight
of the teaching of docunent (1), a skilled person,
trying to solve the technical problemset out in point
3.2 above, would have arrived at the clainmed granul ar
detergent conpositions, and nore particularly whether
he woul d have been |l ed to conpositions containing 30 to
60% by wei ght of a surfactant m xture as defined in
Claiml and alkali netal silicate in a weight ratio of
2.0:1to 4.0:1.

Thus, in assessing inventive step, it is to be decided
whet her such skill ed person would have incorporated at
| east 7.5% by weight of an alkali netal silicate in a
conposition containing 30 to 60% by wei ght of a

surfactant m xture as defined in Caiml1l.

Docunent (1) is concerned with detergent conpositions

0849. D U
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contai ning not nore than 4.5% by wei ght of an al kal
nmetal silicate (page 1, lines 13 to 17, and page 12,
lines 13 to 16) and it further teaches in the paragraph
bridging pages 1 and 2 that an increased silicate |evel
enhances silicate polynerisation during drying,
resulting in the formati on of unacceptable |evels of

i nsoluble silicates, which may deposit on fabrics.

Therefore, the Board finds that a skilled person

| ooki ng for detergent conpositions showi ng the required
solubility woul d have been di scouraged by the teaching
of document (1) to increase the anmount of al kali netal
silicate above 4.5% by wei ght and, consequently, the

cl ai med conpositions were not suggested by the teaching
of docunent (1), taken al one.

Thus, the question arises whether the clained
conpositions were obviously derivable fromthe teaching
of docunent (1) in conbination with the teaching of
docunent (2).

As already pointed out under point 3.1 above, this
docunent concerns detergent conpositions which nust
contain 5 to 25% sodi um tri pol yphosphate and which do
not necessarily lead to the solubility problens arising
when usi ng non-phosphorus detergent buil ders. Although
it was known from docunent (2) that granul ar detergent
conposi tions having high | evels of anionic surfactant
and alkali netal silicate in a weight ratio of from
2.0:1 to 4.0:1 have a good solubility, this docunent
concerns excl usively conpositions containing at |east
5% of sodiumtripol yphosphate. It is silent about the

function of sodiumsilicate in the detergent

0849. D U
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conpositions and does not specifically nmention m xtures
of C,-C, al kyl benzene sul fonate surfactant and C,-C,

al kyl sulfate surfactant in a weight ratio of from4:1
to 1:4. Furthernore, this docunment is conpletely silent
about the problemthat such m xtures tend to gel on
contact with water.

Therefore, the Board finds that only w th hindsight can
it be considered that a skilled person | ooking to avoid
the formation of a gel when contacting granul ar

det ergent conpositions containing high | evels of alkyl
benzene sul fonates and al kyl sulfates in a weight ratio
of 4:1to 1:4, in the presence of substantial anounts
of phosphorous-containing buil ders, would have taken
the content of docunent (2) into consideration.

Therefore, the Board conmes to the conclusion that,
starting fromthe conpositions described in docunent
(1) as the nost relevant prior art, a skilled person
woul d have had no incentive to take the teaching of
docunent (2) into consideration. Consequently, the

cl ai med conpositions were not obviously derivable from
t he conbi ned teachi ng of docunents (1) and (2).

Since the Appellant consistently used a different
starting point for challenging inventive step, the
Board finds it necessary to point out that the outcone
of the assessnent of inventive step would not have been
different if the teaching of docunent (2) had been

considered as the nost relevant prior art, because,

0849. D
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(1) in view of docunment (2), the problemto be solved
woul d have been the provision of non-phosphorous
bui | der contai ni ng detergent conpositions also
contai ning surfactant m xtures of al kyl benzene
sul fonates and al kyl sul fates conbi ning opti nmum
detergency wth the avoi dance of the formati on of
gel on contact with water, thus providing good

sol ubility;

(it) in docunment (2) there is no hint either to sel ect
a mxture of C,-C, al kyl benzene sul fonate
surfactant and C,-C, al kyl sulfate surfactant in
a weight ratio of sulfonate surfactant to sulfate
surfactant of from4:1 to 1:4 as being a
surfactant m xture having opti num det ergency, nor
to conbine the surfactant m xture with an al kal
metal silicate in a weight ratio of 2.0:1 to
4.0:1 in order to avoid the formation of gel upon

contact of the surfactant with water;

(iti) in docunment (1) it was clearly taught that
increased silicate | evels enhance silicate
pol ynerisation during drying, resulting in the
formati on of insoluble silicates; and

(itv) therefore, it was not obviously derivable from
t he teachi ng of docunent (2), taken alone or in
conbi nation with the teaching of docunent (1),
that the clainmed granul ar detergent conpositions
woul d conbi ne opti num det ergency with good
solubility, resulting fromthe fact that the
formati on of gel upon contact with water is

avoi ded.

0849. D U
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3.8 Clainms 2 to 5 which represent preferred enbodi nents of
Caim1l, and Caim6, which concerns a | am nated
| aundry product containing a conposition according to
any one of Clainms 1 to 5, derive their patentability
fromthat of Caiml.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent in the follow ng version

d ai ns: Clainms 1 to 6 filed during the oral
proceedi ngs before the Opposition

Division as main request,

Descri ption: pages 2 and 3 as submtted during the
oral proceedi ngs before the Board of

Appeal

page 4 as filed during the oral
proceedi ngs before the Opposition

Di vi si on,

pages 5 to 8 as granted.

0849.D Y
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The Regi strar: The Chai r man:

E. Gorgmai er A. Nuss
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