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Summary of Facts and Subm ssi ons

2183.D

This appeal lies fromthe Exam ning Division' s decision
refusi ng the European patent application

No. 91 913 804.0 (publication nunber WO 92/01972),
which related to phot ographi c bl each conpositions, on
the ground that the subject-matter of the then pending
Clains 1 to 7 |lacked an inventive step in view of
docunent s

(1) DE-A-2 736 886, and

(2) US-A-4 113 490.

The Appellant (Applicant) submtted during ora
proceedi ngs, which took place on 26 August 1999, a new
set of 10 clains, independent Claim1l reading as
fol | ows:

"A nmet hod of processing an i nagewi se exposed

phot ographi c silver halide material having | ow silver
| evel s which includes a redox anplification dye inage-
formng step, followed by a bleach step using an
aqueous sol ution consisting essentially of hydrogen
peroxi de or a conpound capabl e of rel easing hydrogen
per oxi de. "

Referring to docunent

(1') GB-A-1 560 046

which is substantially equivalent to docunent (1), he

argued in essence that the bleach-fix of document (1')
could not be used on a material that had been through a
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redox anplification process and that, therefore,
docunent (1') would have pointed strongly away fromthe
present invention.

In response to a conmunication issued by the Board the
Appel lant filed a statenent in support of his argunents
i ncludi ng conparative data as well as the foll ow ng
docunent :

(3) Research disclosure 11660, Decenber 1973
(pages 109 to 113)

The Appel |l ant requested that the decision under appea
be set aside and that a patent be granted according to
the main request, i.e. Cains 1 to 10, description
pages 1, 2, 2a, and 3 to 6, as submtted during the
oral proceedings or, alternatively, according to the
auxiliary requests A and B, both submtted with the
letter of 19 August 1999.

In the course of the oral proceedings, the Board
referred al so to docunent

(4) GB-A-1 268 126,

cited in the application in suit.

At the conclusion of the oral proceedings the Board's
deci si on was pronounced.
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Reasons for the Deci sion

1.1
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Mai n request

Articles 123(2) and 84 EPC

Caiml of the main request differs fromCdaim1 as
originally filed by ", followed by" replacing an
original "and" and by the insertion of "having |ow
silver levels" and of "consisting essentially".

The amendnents "consisting essentially” and ", followed
by" are supported by the original description (see

page 3, second paragraph and solution C on page 5; and
page 3, first paragraph, respectively). These
amendnents are also clear.

In respect to the anendnent "having |ow silver |evels”
it has first to be investigated whether this |anguage
Is clear to a person skilled in the art. The Appell ant
submtted that according to their comobn genera

know edge those skilled in the art woul d understand
that a redox anplification step will only be reasonably
performed w th photographic material having silver

| evel s which are | ow as conpared with material used in
conventional inmage form ng processes. Therefore, the
expression "having | ow silver |evels" was, according to
the Appellant, clear for a person skilled in the
particular technical field concerned.

In support, he relied on docunent (3) which, in the
absence of text books, was said to be representative
for the existing common general know edge in this
technical field. In the absence of evidence to the



2183.D

- 4 - T 0515/ 95

contrary the Board accepts this subm ssion, taking into
account that evidence for conmmon general know edge can
be furnished in any suitable form (see Opinion of the
Enl arged Board of Appeal G 3/89, QJ EPO 1993, page 117,
Reasons for the opinion No. 8)

According to docunent (3) an anplification process
utilising hydrogen peroxide (or another peroxy
conpound) in the anplification step yields deeply
coloured dye imges with |ow netal contents, i.e. with
traces of silver netal insufficient to initiate colour
i mge dye formation under conventional processing (see
page 110, left hand columm, third paragraph, in

conbi nation with right hand colum, first paragraph and
line 13 of the second paragraph; the exanples show
gelatine layers containing silver halide in the range
of about 60 to 160 ng/n?).

This conclusion is not inpaired by the fact that the
process features of a redox anplification step may
intensify the inmage formation when applied wth
conventional, i.e. high level silver salt enulsion

| ayers (docunent (4), page 2, lines 33 to 38). This
fact does, in the Board' s judgenent, not invalidate the
Appel lant’ s statenent - irrefutable for the Board on
the basis of the avail able evidence - that a
practitioner would understand that a redox
anplification is always used with |ow silver |evels
only.

For these reasons the Board finds that Claim1 conplies
with the requirenents of Article 84 EPC as do Clains 2
to 10.
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As the exanple in the application as originally filed
di scl oses a nultilayer coating containing a total
silver content of about 1,18 ng/dn?, i.e. about

118 ng/nt, the Board is satisfied that the feature
"having low silver levels" is duly supported by the
application as originally filed.

Therefore CAaim1l conplies with the requirenents of
Article 123(2) EPC

The subject-matter of Clainms 2,3 and 4 is based on
page 4, line 19, page 3, lines 1 to 4, and 9 to 11,
respectively.

Clainms 5 to 10 correspond, apart fromm nor editorial
anmendnents, to Clains 5to 6, and 8 as originally
filed.

Consequently the clains of the main request satisfy
Article 123(2) EPC

1.2 Novel ty

The Board is satisfied that the subject-natter of
Caim1l is not disclosed in any of the citations and
is, therefore, novel; as no objections had been raised
in this respect by the exam ning division against

cl ai mns which were broader than the present ones, a
detail ed reasoning for this finding is not necessary.

1.3 I nventive step

1.3.1 The application according to Claim1 concerns a nethod
of processing an i magew se exposed photographic silver

2183.D Y A
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hal i de material which includes a redox anplification
dye i mage-formng step, followed by a bl each step using
an aqueous sol ution of hydrogen peroxide.

The probl em of the application was to provide a bl each
sol ution which is ecologically nore acceptabl e than
traditional bleach solutions based on ferricyani des or
ferric EDTA (page 2, lines 30 to 32).

A process for treating |ight-sensitive silver halide
col our photographic material is disclosed in docunent
(1); said process involves the bl eaching of inage
silver with hydrogen peroxi de, however, under certain
specific conditions.

Al t hough the probl em of docunent (1) had been defi ned
as providing a quick bleaching- or bleaching/fixing-
treatnent producing high quality dye inages, the
docunent addresses al so the prevention of environnental
pol [ uti on (page 11, paragraph 3).

The British Docunent (1') was introduced in the
proceedi ngs by the Appellant for |inguistic reasons.
The Board is satisfied that on its nerits docunent (1')
is identical with docunent (1) i.e. its German

equi val ent. Therefore, the follow ng argunents based on
docunent (1) as used by the Exam ning Division apply in
an anal ogous manner also to docunent (1').

Since the problem of docunent (1) ains at environnental
protecti on when choosing the chem cal conponents in the
bl eachi ng or bl eaching/fixing bath in a photographic
i mage devel opi ng process (page 11, paragraph 3), the
Board concurs with the Exam ning Division that docunent
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(1) can be taken as starting point for evaluating the
i nventive step of the subject-matter of Caim1l.

Now, the technical problemwhich the invention
addresses is to be determined in the light of the state
of the art disclosed in docunent (1).

According to docunent (1), referring to high silver

| evel photographic material (a total silver content of
6000 ng/ nt and 5700 ng/nt is given in exanples 3 and 4,
respectively), the bleaching of silver with hydrogen
per oxi de cannot take place in the region in which the
image is anplified, due to the specific conditions
which inply, inter alia, the application of an organic
acid in anounts of 0.03 to 3 noles/litre. Bl eaching

Wi th hydrogen peroxide in docunent (1) is only possible
after conventional col our devel opnent, but not after a
redox anplification step (page 12, line 30, to page 13,
line 1, and Clains 13 and 16).

The technical problemunderlying the application with
respect to docunment (1) is, therefore, to overcone this
dr awback and how to nodify the nethod of docunent (1)
in order to make it suitable for an inmage form ng
process conprising a redox anplification step and | ow

silver |evel photographic material.

According to the present application hydrogen peroxide
can be used in a bleaching solution after the redox
anplification step if appreci able amobunts of organic
acids are avoided and the process of Claiml is
suggested as the solution to the above technica

pr obl em
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In view of exanple 1 of the application in suit and of
the experinental data submtted by the Appellant with
the letter dated August 1999 proving that a
satisfactory inmage quality is achieved with the clai ned
process, the Board is satisfied that the probl em
underlying the present application has been sol ved.

1.3.6 Docunent (1) teaches that hydrogen peroxi de bl each can
be perforned if image anplification is avoi ded what
inplies that the treatnent with hydrogen peroxide after
t he col our devel opnent step is achi eved under
condi tions which do not allow for the formation of a
dye i nage (page 12, line 30 to page 14, line 5).
Considering this explicit warning that bleaching of
silver with hydrogen peroxide is inpossible after a
redox anplification step, the use of an aqueous
hydr ogen peroxi de solution as an efficient bleach
solution in the present application when foll ow ng
redox anplification dye imge formation, i.e. the
process of present Claim1l, can not be considered as
obvious for a skilled person in view of docunment (1).

1.3.7 The process of docunent (2) which involves an i mage
anplifying step utilizing hydrogen peroxide is of no
assi stance for the skilled person | ooking for a
solution of the existing technical problem As
bl eachi ng conponents ferric conmpounds are naned w t hout
any indication of alternatives thereby, in fact,
confirm ng the warning of docunent (1) (colum 6,
lines 16 to 21).

1.3.8 For these reasons, the Board concl udes that the

subject-matter of Claim1l1 of the main request is not
rendered obvi ous by docunents (1) and (2), either

2183.D Y A
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singly or in conbination but involves an inventive step
(Articles 52, 56 EPC). The dependent Clains 2 to 10
relate to particular enbodi nents of Claim1l and derive
their patentability fromthat of Caim1l.

2. Auxiliary requests

In view of the above nenti oned concl usi on the
Appel lant's auxiliary requests A and B do not need to
be consi der ed.

O der

For these reasons it Is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent in the foll ow ng version:

- Clains 1 to 10, filed at the oral proceedings.

- Description, pages 1, 2, 2a, 3 to 6, filed at the
oral proceedings (nmain request);

The Regi strar: The Chai r man:

G Rauh P. Krasa
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