BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROCPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

PATENTAMI'S OFFI CE DES BREVETS
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen

DECI SI ON

of 13 April 1999
Case Nunber: T 0431/95 - 3.2.2
Appl i cation Nunber: 89105197. 1
Publ i cati on Nunber: 0335253
| PC: AG1F 13/ 15

Language of the proceedi ngs:

Title of invention:
Absor bent article

Pat ent ee:
The Procter & Ganbl e Conpany

Opponent :
NcNei | | - PPC, | nc.

Kayserberg S. A
Mol nyl cke AB

Headwor d:

Rel evant | egal provisions:
EPC Art. 54

Keywor d:

"Novelty (yes)"

Deci sions cited:

Cat chword

EPA Form 3030 10. 93

EN



EPA Form 3030 10. 93



9

Européisches European
Patentamt Patent Office
Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0431/95 -

Appel | ant ;

3.2.2

DECI SI ON

of the Technical Board of Appeal 3.2.2

of 13 April 1999

The Procter & Ganbl e Conpany

(Proprietor of the patent)One Procter & Ganble Pl aza

Represent ati ve:

Respondent :
(Opponent 01)

Represent ati ve:

Respondent :
(Qpponent 02)

Represent ati ve:

Respondent :
(Qpponent 03)

Represent ati ve:

G nci nnati
Ohi 0 45202 (US)

Boon, G aham Ant hony
El ki ngton and Fife
Pr ospect House

8 Penbr oke Road
Sevenoaks

Kent TN13 1XR (GB)

MeNei | | -PPC, | nc.
Van Li ew Avenue
M11ltown, New Jersey (us)

Fi sher, Adrian John
Car preel s and Ransford
43 Bl oonsbury Squar e
London WCIA 2RA (GB)

Kaysersberg S. A
Rout e de Lapoutroie
68240 Kaysersberg (FR)

Davi d, Dani el

Kayser sber g

Service Propriété Industrielle
23 boul evard CGeorges O enenceau
92402 Courbevoie Cérdex (FR

MBI nl ycke AB
405 03 Goteborg (SE)

Hamond, Andrew Davi d
Cot eborgs Pat entbyra Dahls AB



Deci si on under appeal :

Conposi tion of the Board:

Chai r man:
Menber s:

W D. Wi
M Bi det
C. Holtz

Sj oporten 4
417 64 Coteborg (SE)

Deci sion of the Cpposition D vision of the

Eur opean Patent O fice posted 4 April 1995
revoki ng European patent No. 0 335 353 pursuant
to Article 102(1) EPC.



- 1- T 0431/ 95

Summary of Facts and Subm ssi ons

The appellant is proprietor of European patent
No. 0 335 253.

1. The patent was opposed by the respondents 1 to 3 on the
grounds of Article 100(a) EPC (Il ack of novelty and
i nventive step). Respondent 1 further based its
opposition on the ground of Article 100(Db)
(insufficiency of disclosure).

The opposition division revoked the patent in a
deci si on di spatched on 4 April 1995, since, having
regard to the docunents

Dl: US-A-3 696 187

D2: US-A-2 747 575

D3: US-A-3 575 174

D14: SE-B-374 650 (translated in English),

and three other docunents,

the subject-matter of Caim1l according to the main
request (patent as granted) |acked novelty; and Claim1l
of two auxiliary requests also | acked novelty with
regard to docunent D14. It was al so considered that
docunent

D12: EP-A-0 136 524

did not deprive Claiml as granted of novelty.

1387.D N
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On 22 May 1995, the appellant filed an appeal and paid
the fee for appeal. The statenent of grounds was filed
on 4 August 1995.

Oral proceedi ngs, at which respondent 02 was not
represented, were held before the Board on 13 Apri
1999 during which the appellant filed a new nain
request, Claiml of which reads as foll ows:

"A di sposabl e sanitary napkin (10) adapted to be held
in place by the adjacent surface of the wearer's
undergarnment and the wearer's thighs, the napkin being
el ongate and havi ng | ongi tudi nal side edges, the napkin
conprising absorbent neans (39) including an absorbent
core (40) and a fluid perneabl e topsheet (45) having a
body surface (13) overlying said absorbent core, said
napkin optionally conprising a fluid inperneable
barrier sheet (55) underlying said absorbent core, a
portion of said body surface (13) having a convex
upward configuration in use, characterised in that said
article conprises a noisture stable deformation el enent
(20) associated with said absorbent neans (39), said
deformation el enent having a flexure resistance of at

| east 100 g in a nodified circular bend procedure

wher eby said deformation el ement maintains said portion
of said body surface (13) in a convex upward portion
configuration when said napkin is subjected to |atera
conpressive forces in use, and in that said defornmation
el enment (20) has flexure hinges (23, 23A, 23B, 23C) for

I nduci ng said body surface (13) and the absorbent core
(40) of a central region (62) of said napkin to have a
W shaped configuration, when said napkin is subjected
to | ateral conpressive forces, the "W including the
sai d i n-use convex upward portion, which convex upward
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portion is generally symretrically di sposed between
sai d | ongi tudi nal side edges and which is assuned, or,
I f present before use, increased, by said |atera
forces."

The appel | ant requested that the decision under appea
be set aside and that the patent be maintained on the
basis of clains 1 to 8 of the main request as filed in
the oral proceedi ngs, anended pages 7 and 10 of the
description as filed in the oral proceedings, Figures 1
to 13, 29 and 30 as granted, and the rest of the
description to be adapted accordingly.

The respondents OL and B requested that the appeal be
di sm ssed.

The appel |l ant presented the foll ow ng argunents:

The anmended Claim 1 and the description nmade clear that
the deformation el enent inducing the body surface and

t he absorbent to have a Wshaped configuration did not
cover the mani pul ati on by the hands of the wearer prior
to being put in use. Simlarly, the flexure hinges
contrary to flexure neans, related now to a concrete,
clear structural feature. The deformation el ement
necessarily related to sonething on which a test of

fl exure resistance could actually be performed. There
was no objection based on Article 123 or on Article 84
EPC.

Novelty of the subject-matter of Cdaim1l was net since
there was no docunent disclosing in conbination all the
features of Caim1, particularly in the follow ng
respect:
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Due to the presence of the outer wapper 22 of the
absorbent article disclosed in docunent D2, conpressive
| ateral forces induced a configuration which was
depressed in the central region instead of an increased
convex upward configuration. There was nothing in this
structure on which a flexure resistance test could be
performed and the | ocation of the hinges could not be

i dentifi ed.

Docunents D3 and D1 were silent about the effect of
conpressive |lateral forces on the central portion of
t he napkin, about the structure of the defornmation

el ement and about the flexure resistance of the
materi al. These docunents as well as docunent D12 did
not discl ose noisture stable deformation el enents, but
relied on grooves to permt bending of the napkin.
Finally, the napkin disclosed in docunent D14 did not
have its convex upward body surface deforned in a

W shaped configuration under |ateral conpressive
forces.

Since there was no docunent disclosing all the features
of Cdaim1l in conbination, the subject-matter of
Caiml net the requirenent of novelty.

The respondents presented the foll ow ng argunents:

The anended features did not neet the requirenent
according to Article 84, since the feature relating to
the deformation el enent was not sufficiently defined.

Thus, the absorbent elenent provided with stitches as
di scl osed in docunent D2 al so exerted the function of a
deformation el enent. Furthernore, the grooves nade in
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t he napkin according to docunent D3 (see groove 25 in
Figure 3, 4 and 6), docunent Dl (grooves 12 and 14 in
Figure 3) and docunent D12 (grooves a-a' to e-e' in
Figure 1, 2 and 4) constituted the hinges, which
inevitably formed a Wshaped configuration under the
i nfl uence of |ateral conpressive forces.

The i ncontinence napkin described in docunent D14 was
in effect a sanitary napkin or was at |east suitable
for such a use. In any case, the skilled person would
find no distinguishing feature between the incontinence
napkin and the clained sanitary napkin. Further |atera
conpressive forces on the al ready convex upward centra
body surface inevitably led to a Wshaped

confi guration.

The subject-matter of Caim1l was therefore not novel.

Reasons for the Deci sion

1

1387.D

The appeal is adm ssible

Anmendnent s

Caim1 contains all the features of Clains 1, 2 and 3
as granted and is conpleted by features fromd aim4
and fromthe description as granted.

Essentially, these added features relate to the

di sposabl e absorbent article being a sanitary napkin
adapted to be held in place by the wearer's
undergarnment and wearer's thighs; the deformation
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el enment being noisture stable; the flexure neans of the
def ormati on el enent being fl exure hinges inducing the
body surface and the absorbent core of a central region
of the napkin to have a Wshaped confi gurati on when
subjected to lateral conpressive forces, the Wshaped
configuration including the convex upward portion and
this portion being symmetrically di sposed between the

| ongi tudi nal side edges and which is assuned, or, if
present before use, increased, by the latera
conpressive forces. The board is satisfied that these
anmendnents are supported by the description of the
application as filed as well as by the patent in suit
and that they reduce the scope of the protection of the
cl ai ns as granted.

Ther ef ore, these anmendnents are considered to neet the
requirenents of Article 123(2) and (3)EPC

The feature concerning the manner in which the napkin
is held in place defines a well-known type of napkin,
which by its configuration and di nensions is positioned
within a |ady's undergarnent and is kept there mainly
by its direct association with the wearer's body (see
al so patent in suit, colum 27, lines 26 to 54). An
adhesi ve nenber, when present, is only a neasure of

addi tional security.

The deformation elenent is now provided with the
additional attributes of being noisture stable, as
defined in colum 12, lines 24 to 29 of the patent, and
havi ng hinges, i.e. localisable construction el enents.
These attributes together with the requirenent of a

m ni mrum value for its flexure resistance nmake cl ear
that the deformation elenent is an el enment which -
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al t hough associated with the absorbent elenment- is
separate therefromand nust be accessible to the
standardi sed test procedure for the neasurenent of the
fl exure resistance. Moreover, the passage in colum 11,
lines 40 to 44 of the patent in suit, which could have
rendered the nature of the deformation el enent uncl ear,
has now been cancel | ed.

These anmendnents, therefore, also neet the requirenent
of clarity according to Article 84 EPC

Novel ty

Docunent D2 di scl oses an el ongate sanitary napkin with
| ongi tudi nal side edges and conprising absorbent neans
i ncl udi ng an absorbent core and a fluid perneable

t opsheet having a body surface overlying the absorbent
core. In use, the napkin conprises a portion of the
body surface having a convex upward configuration, (see
the hunp 16) and the portion of the body surface is

mai ntai ned in a convex upward configuration when the
napkin is subjected to | ateral conpressive forces in
use. The | ongitudi nal side portions of the napkin are
bent upward giving the body surface and the absorbent
core a Wshaped configuration at its central region.
The convex upward portion is symmetrically disposed

bet ween the | ongitudi nal side edges and is assuned or

i ncreased by the lateral forces. Due to the accordion
type folding of the pad, the napkin is kept in position
both laterally and longitudinally by the wearer's

t hi ghs and al so by the undergarnent.

Mai nt enance of the hunp is achieved by a strip of
substantial fabric 19 at the bottom of the napkin and
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by lines of stitches 20 applied through the absorbent
core. A neasure of the flexure resistance of the

mai nt ai ni ng nmeans forned by the substantial fabric and
the stitches or the lines of stitches alone is not
possi bl e since the stitches always are related to and

t heref ore dependent on the absorbent core. Instead any
measure of a flexure resistance may only be carried out
on the napkin as a whole, nanely only on the napkin
made of the two elenents. Therefore, the substanti al
fabric and the stitches, either alone or together, do
not relate to a concrete deformati on el enent separate
fromthe absorbent neans, with which it should be
associated and is not able to pass the neasuring test
as specified in Claiml. For this reason, the subject-
matter of claiml is novel with respect to the sanitary
napki n according to docunent D2 in that there is a
deformation el enent, which, additionally, has the
clainmed flexure resistance, a noisture stability and
the structure of flexure hinges.

The sanitary napkin disclosed in docunent D3 conprises
an absorbent neans, a fluid perneable topsheet with its
body surface, and a fluid inperneable barrier sheet 18
as in the first part of aiml of the patent in suit,
whereby a portion of the body surface has a convex
upward configuration in use.

The supporting structure of the absorbent core is
obt ai ned by cover materials 14b of an increased tensile
strength to cover the bottom and side surfaces of the
napkin and by the longitudinally and transversally

ext endi ng enbossed channel s 20, 22. The convex upward
configuration results fromthe deeply enbossed wedge-
shape channel 25 forned fromthe bottom of the napkin
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and at its rear end (see colum 4, lines 32 to 44).

Fromthis technical analysis, the sanitary napkin
descri bed in docunent D3 does not disclose (i) that the
cover material 14b and the enbossed channels 20,22 form
a deformation el enent separate fromthe pad, (ii) that
there are flexure hinges for raising upwardly the side
portions of the napkin edges forned between the

| ongi tudi nal channels 20 and the | ongitudinal sides of
t he napki n enabling any Wshaped configuration, (iii)
that a deformation elenent is noisture stable, and (iv)
that the convex upward configuration formed by the
deformation elenent is |located in the center of the

| ongi tudinal ly extendi ng napkin as specified in Caiml
and in the description of the patent in suit (see
colum 9, lines 42 to 55, colum 12, line 50 to

colum 13, line 1; page 20, lines 18 to 24 and

Figure 12).

The enbodi nent according to Figures 1 to 3 of docunent
DL is of a type simlar to that of docunment D3 in that
it has a pair of |ongitudinal channels 12 at its upper
surface and a | ongitudinal groove 14 at its bottom
surface obtai ned by conpression causing the napkin to
adopt its desired configuration. As for the napkin
according D3, there is no disclosure of a separate
deformation el ement on which a flexure test nmay be
carried out. Consequently, the features in claiml
relating to the provision of the deformation el ement
are also novel with respect to this docunent.

Docunent D12 di scl oses an el ongate sanitary napkin
conpri sing an absorbent core, a fluid perneable
topsheet with a body surface, and a fluid inperneable
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barrier sheet. At one of its end portion, this known
napkin is provided with up to three grooves in order to
enabl e the napkin to conformto the anteroposterior
curvature of the perineal area and the concave space
bet ween the buttocks. Apart fromthe fact that these
grooves are provided in an end portion of the napkin
and not in a central region, these grooves are provided
on one or both sides of the absorbent material, the
integrated | ayer of the absorbent material and the

bl ood-i nperneabl e | ayer, or the whole structure of the
napkin (see D12, page 2, lines 15 to 26).

Consequently, also this docunment does not disclose a
napkin having a separately identifiable defornmation
el ement having the characteristics specified in

G aim1.

The el astically bendable lattice supporting the

i nconti nence napkin disclosed in docunent D14 consists
of a plurality of transversally extending strips 5
between two longitudinally extending strips 6. The
transversal strips have a greater flexure resistance
than the longitudinal strips and are enbedded between
the absorbent core 2 and a foam plastic sheet 8. In
use, the lattice of the napkin creates through its
transversal strips an arch giving a portion of the body
surface 8 a convex upward configuration toward the
genital organ due to the |ateral pressure exerted by
the inside of the thighs. The napkin, including the
absorbent core and the lattice, is made of two separate
el ement s.

This lattice, which could be considered to be a
nmoi sture stable deformati on el enent associated with the
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absorbent neans, is however, devoid of flexure hinges
for inducing the body surface and the absorbent core of
a central region of the napkin to have a Wshape
configuration when the napkin is subjected to |atera
conpressi ve forces.

3.6 It results fromthe above that there is no docunent
di scl osing in conbination all the features specified in
Claim1.

Therefore, the subject-matter of Caiml is newwthin
the nmeaning of Article 54 EPC

4. The patent was revoked through the decision under
appeal decided on the sole ground of |ack of novelty.
The patent thus has not yet been tested against the
further two grounds of opposition (insufficient
di scl osure and | ack of inventive step) on which the
respondents had originally based their oppositions. In
order not to deprive the parties of the opportunity to
have these issues exam ned by two instances, the Board
makes use of the power conferred on it by Article 111
EPC and renmts the case to the Opposition Division.

1387.D N
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O der

For these reasons it Is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the Qoposition Division for
further prosecution on the basis of the request of the

appel | ant .
The Regi strar: The Chai r man:
S. Fabi ani W D. Wil
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