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Summary of Facts and Subm ssi ons

The appel | ant (opponent) | odged an appeal against the

i nterlocutory decision of the opposition division,

di spatched on 7 March 1995, nmaintaini ng European patent
No. 0 249 820 in anended form The notice of appeal was
received on 27 April 1995, the prescribed fee being
paid on the sane day. The statenent setting out the
grounds of appeal was received on 5 July 1995.

The appeal, as well as the opposition, was based on
Articles 52(1) and 54(1) and (3) EPC relying on
docunent D1: EP-A-0 222 681 as state of the art with
earlier priority for all the designhated Contracting
St at es.

Mor eover, an objection under Article 52(4) EPC was
rai sed on appeal.

1. Oral proceedings were held on 7 July 1999.

The appel | ant requested that the decision under appea
be set aside and that the European patent be revoked.

The respondent (proprietor of the patent) requested as
a main request that the appeal be dism ssed and the
pat ent be mai ntained on the basis of:

clainms 1 to 11 as nmintained by the Opposition
Division, with pages 1, la, and 1b of the description
filed on 7 June 1994 and columm 2, paragraph 2 to
colum 5, paragraph 3 of the patent specification and
the figures as granted.
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Al ternatively, maintenance of the patent was requested
on the basis of three sets of clains and an anended
page 1b of the description filed on 7 June 1999 as a
first to third auxiliary request, respectively.

| ndependent claim 1l of the main request, which is the
only rel evant request for the purpose of this decision,
reads (w thout reference nunerals) as follows:

"1l. A cardiac pacer for pacing a heart dependent on
body activity, which pacer conprises neans for
generati ng pacing pulses at a predeterm ned basic
pacing rate, neans for transmtting the pacing pul ses
to the heart for pacing, a plurality of body activity
sensor means for sensing body activity dependent on

di fferent physiol ogical variables and for respectively
generating a correspondi ng body activity output signa
dependent thereon, neans for varying the predeterm ned
basi ¢ paci ng rate dependent on the body activity output
signals, and neans for selecting single activity output
signal s and/or conbi nations thereof to determ ne

di fferent exercise stages dependent on different
physi ol ogi cal variables, said neans for selecting
conprise neans for successively selecting single
activity output signals and/or conbinations thereof in
predeterm ned tine steps after the start of an exercise
cycl e, whereby the neans for varying the predeterm ned
basic pacing rate varies said rate dependent on the

sel ected body activity output signals or conbination of
signals."

The appel l ant essentially relied on the follow ng
submi ssi ons:
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The cardi ac pacer disclosed by D1 operated on the use
of | ook-up tables ("Kenn-felder") for processing input
signals of sensors for various physiological variables
in order to determ ne therefrom an output signal on

whi ch the variation of the pacing rate was dependent.

I n processing the sensor signals, tine was used as a
paraneter in several respects. The pacer included a CPU
and digital circuitry which operated under the contro
of clock signals, i.e. according to predeternmned tine
steps. The sensor signals thensel ves were also tine
dependent. Furthernore, as was evident fromFigure 4
and the correspondi ng description of D1, the processing
of the input signals took preprogrammed tinme constants
and/ or delay tinmes into account. Such tine constants or
del ay tinmes, however, were nothing else than
predeterm ned tine steps. Mdreover, as was evident from
t he specific enbodi nents of Figures 6a - 6e, tine was
an essential paraneter for the operation of the pacer
according to preprogrammed response curves for the
sensed physi ol ogi cal paraneters. Furthernore, claimll
of D1 had to be taken into consideration, which in one
alternative specified that a swtching el enent for the
sel ection of different sensors for a physiol ogica

vari able was controlled in a tine dependent nanner.
Therefore, although D1 disclosed the use of
predetermned tine steps in a nore conplex manner than
was shown by Figure 2 of the patent, its teaching
neverthel ess net the general definition provided by
claim1l of the main request in that it disclosed for
the skilled reader a pacer in which the neans for
selecting activity output signals conprised neans for
successively selecting these signhals in predeterm ned
time steps after the start of an exercise cycle.
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The respondent disputed the appellant's view, relying
on the foll ow ng argunents:

The expression "predeterm ned tine steps” used in
claim1 of the main request neant tine steps which were
"presel ected" or "prechosen" tine steps, after the

| apse of which the selecting nmeans switched fromthe
signal of one physiological variable to that of a
different variable on which the variation of the pacing
rate was to depend. Exanples of such tine steps were
explicitly given in colum 4, lines 10 to 12. Thus,
predeterm ned tine steps within the neaning of the
patent were not to be confused with clock cycles of a
CPU nor with "tinme constants" or "delay tines"

di sclosed in D1 as being taken into consideration when
processing signals fromdifferent sensors observing the
same physi ol ogi cal variable. As regards the selection
of signals of different physiol ogical variables on

whi ch the pacing rate woul d depend during an exercise
cycle, D1 constantly referred throughout the
description to a switching based on the detection of
specific values for the heart rate but nowhere
indicated that the | apse of time intervals could be
used as a suitable paraneter for this purpose. As
regards the anbi guous teaching given by claim 1l of DI,
the indication of a tinme dependent control had to be
interpreted in the light of the content of the
description. Wien properly interpreted, claimll
referred to the selection of sensors for a single
physi ol ogi cal variable, as was descri bed on page 2,
second paragraph, and page 5, |ast paragraph, to

page 6, first paragraph, of Dl. Therefore the skilled
reader had inferred fromthe reference in claimll to a
ti me dependent control that it actually neant the
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consi deration of tinme constants or delay tinmes but had
never considered it to refer to the control of the
swi tching between di fferent physiol ogical variables

according to predetermned tine steps.

Reasons for the Deci sion

1. The appeal conplies with Articles 106 to 108 and
Rul e 64 EPC and is therefore adm ssible.

2. Al'lowability

Caim1l of the main request is a conbination of
clains 1 and 3 as granted. Thus, the main request does
not offend against Articles 123(2) and (3) EPC

3. The Board is satisfied that the subject-matter of the
cl ai ms under consideration enjoys the clainmed priority
of 16 June 1986.

As regards the state of the art, the only docunent
referred to in the appeal procedure is docunent D1. D1,
published on 20 May 1987, refers to a European patent
application which enjoys an earlier priority than the
pat ent under consideration and is thus conprised in the
state of the art within the neaning of Article 54(3)
EPC. Moreover, it designates the sane Contracting
States as the present patent.

Therefore, the issue to be decided is that of novelty

of the clainmed subject-matter with respect to the
content of DI1.

1742.D N
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As regards claiml of the main request, the feature for
whi ch novelty is in dispute is the specification of the
means for selecting to "conprise neans for successively
sel ecting single activity output signals and/or

conbi nations thereof in predetermned tine steps after
the start of an exercise cycle".

This feature is clainmed in the context of means for

sel ecting which select activity output signals for the
pur pose of determ ning different exercise stages
dependent on different physiological variables. The
variation of the pacing rate is dependent on the thus
selected activity output signal. It is evident from
this context that the clained pacer is equipped with a
means whi ch bases the control of the pacing rate
successively on different physiological variables, the
switching to another variable being nmade in presel ected
time intervals. Fromthis it follows that the
predeterm ned tinme steps at which such sw tching occurs
during an exercise cycle have nothing in conmon with
periodically recurring clock cycles which control the
intrinsic operation of the pacer's processor circuitry.

In the teaching given by docunent D1, tine is used as a
paranmeter in the operation of the pacer. In the
description and figures the use of tine constants and
delay tines is discussed in processing sensor signals.
Claim1ll specifies inter alia a swtching or |ogica
treatnment element for the selection of different
sensors for a physiological variable, the control of
said elenent being in one alternative dependent on
tinme.

Time constants and delay tinmes are introduced in the
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processi ng of the sensor signals in order to conpensate
for effects caused by the fact that for sone
physi ol ogi cal variables the signals are tine dependent
(cf. Figures 3 and 4; page 3, line 21 - page 5, line 5
of the description; page 35, lines 3 to 11) or to
conpensate for mal functions (cf. page 4, line 27 -
page 5, line 8). Reference is specifically made to two
sensors for the blood tenperature, arranged at
different |locations of a patient's body (cf. page 5,
line 31 - page 6, line 17). The use of tinme constants
and/or delay tinmes is either disclosed in the context
of processing signals of sensors neasuring the sane
physi ol ogi cal paraneter (cf. page 2, lines 12 to 19;
page 7, lines 1 to 17) or in the context of processing
signals of different tine dependency to derive
therefrom a conbi ned signal on which the pacing rate is
to depend (cf. claim2; page 32, line 21 - page 33,
line 9; page 39, line 15 - page 40, |line 23). However,
there is no indication given in D1 as to nmeans for

sel ecting which, in the course of physical exercise,
woul d switch under the control of tine constants or
delay tinmes fromone processed signal on which the
pacing rate is to depend to another (based on a

di fferent physiological variable or conbination of

vari abl es) .

As regards the selection of sensor signals relating to
di fferent physiological variables, it is recognized in
Dl that sone variables are suitable for short-term
control of the pacing rate, whereas others are
preferable for long-termcontrol (cf. claim4; page 1c,
lines 14 to 30). However, the sw tching between these
signals is exclusively controlled by a sensed
physi ol ogi cal variable (cf. page 1lc, lines 5 to 9;
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Figures 6a to 6d and the correspondi ng description). In
one specific exanple, the neasured heart rate is used
for controlling the selection of which of the
physi ol ogi cal variables is to be used for determ ning
the pacing rate (cf. page 1lc, lines 14 to 30; Figure 6e
Wi th the correspondi ng description).

As regards the teaching given by claim1l, it defines
as one alternative the control of neans for selecting a
physi ol ogi cal variable in a tine dependent manner
("wobei die Ansteuerung des Schalt- oder

Ver knupfungsel enents ... zeitabhangig erfolgt")

The wording of claim1l1l allows for severa
interpretations. Wien read in isolation, it could be
hypot hetically interpreted as relating to a control of
sel ection neans in response to predetermned tine

st eps.

However, in order to assess the true neani ng of an
anbi guous definition, such as the one given by
claim1l, its definition has to be construed in the
context of the contents of docunent D1 as a whole (cf.
T 56/87 QJ 1990, 188, point 3.1 of the reasons;

T 312/ 94 Case Law of the Boards of Appeal, third
edition 1999, page 82).

Claim 1l defines the selection of a plurality of
sensors ("Auswahl unterschiedlicher

MeRwer t auf nehner”) for a single physiological variable
("fdr die ... MeRgroRe"). The skilled reader would thus
understand claim 11 as referring to the processing of
signals neasured by a plurality of sensors for the sane
physi ol ogi cal variable as explained in the description.
Therefore he would interpret the indication as to the
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possibility of a time dependent control as relating to
the tinme constants and delay tinmes within the neaning
as di scussed in paragraph 6.1 above, i.e. as to a tine
dependent control of the processing of signals but not
as a tinme dependent control of the selection between
processed signals. In the absence of any indication in
the remainder of D1 as to a neans for selecting which
woul d swtch from one processed signal to another
(based on a different physiol ogical variable or

conbi nation of variables) in response to the | apse of a
predeterm ned tinme step, the claimspecification has to
be construed as not including the aforenentioned

hypot heti cal interpretation.

For these reasons Dl does not disclose a cardiac pacer
conprising a neans for selecting activity output
signals responsive to predetermned tine steps as
defined in claim1 of the main request.

Havi ng thus identified in claim1l a device el enent

whi ch is novel over the teaching given by D1 and taking
into consideration that claim1l is directed to a

devi ce, the Board does not share the appellant's view
that, if at all, the clainmed subject-matter woul d be

di stingui shed fromDl by a specific node of operating

t he pacer and thus define a nedical treatnent excluded
frompatentability according to Article 52(4) EPC

In summary, the Board is satisfied that the main
request conplies wth the requirenents of the EPC and
Is thus all owabl e.
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O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Beer G Davi es
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