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Summary of Facts and Subm ssi ons

1816.D

The appeal contested the decision of the Opposition

Di vi sion dated 3 February 1995 concerning rejection of
the opposition filed against the European patent

No. 0 181 092.

In a letter dated 19 April 2000, the Respondent
(Patentee) submitted that the Appellant (Opponent)
conpany had ceased to exist the conpany having been
struck off the register of conpanies. The result of a
search was attached showing the followng entry in the
regi ster of conpani es (Handel sregister) of Salzgitter:

"HR B574 ALTMANN & PARTNER GVBH, Sal zgitter,

30. Juli 1998 Durch Beschl ul3 des Antsgerichts
Sal zgitter vom 26.08.1997 (14 N 36/97)
i st die Eroffnung des Konkursverfahrens
mangel s ei ner den Kosten des Verfahrens
ent sprechenden Masse abgel ehnt wor den.
Di e Gesellschaft ist daher genmaR § 1 des
Geset zes vom 09. 10. 1934 auf gel 6st .

09. Dez. 1998 Di e Cesellschaft ist auf Grund von 8§ 2
des Gesetzes uber die Ldschung von
Gesel | schaften und Genossenschaften vom
09. 10. 1934 wegen Ver nbgensl| osi gkeit von
Ants wegen i m Handel sregi ster gel 6scht."”

The Respondent also referred to the case | aw and
concluded that, since it had established that if an
Opponent was not identified during the opposition
proceedi ngs then the opposition was inadm ssible, it
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must follow that if the Opponent (Appellant) conpany
ceased to exist then the opposition al so becane
i nadm ssi bl e.

The Respondent requested that the appeal proceedings

nmust be term nated and the decision of the Opposition
Division to maintain the patent as granted nust take

| egal effect inmediately.

Reasons for the Deci sion

1

1816.D

The appeal as filed on 11 April 1995 fulfiled the
requirenents of Articles 106 to 108 EPC.

From t he Respondent's submi ssions, it appears that the
Appel lant is no longer a |l egal person and no | onger

exi sts. The Board has been able to confirmthis having
consulted the Sal zgitter Adm nistrative Court register
file (Anmtsgerichtsregisterakte) relating to the
Appel I ant conmpany "Altmann & Partner GrbH' which proves
t hat

(a) on 26 August 1997 bankruptcy proceedings in
request of the conpany were not comrenced because
it lacked sufficient assets to cover the costs of
t hose proceedi ngs,

(b) the conpany was indeed di ssol ved by deci sion of
the Adm nistrative Court on 30 July 1998 for the
sane reason and

(c) the conpany was struck off the comrercial register
ex officio because of |ack of assets on 9 Decenber
1998.
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According to German comrercial |aw, when a conpany is
di ssol ved because of |ack of assets

(Ver mbgensl osi gkeit), the final act of |iquidation of

t he conpany (Vol | beendi gung) then follows. The conpany
ceases to exist in legal terms ("ist die Gesellschaft
rechtlich nicht nehr existent”) and | ooses its capacity
to be a party to | egal proceedings ("damt entfallt
auch ihre Parteifé&higkeit"). That is the case here as
is apparent fromthe decisions of the Sal zgitter

Adm ni strative Court (Amtsgericht Sal zgitter).

Only an existing natural or |egal person can be a party
to opposition proceedings (Article 99(1) EPC,
Lunzer/ Si nger, The European Patent Convention, London
1995, 99.02). This applies also at the appeal stage
since Article 107, first sentence, EPC nmakes no
different provision in this respect (Rule 66(1) EPC).

In these circunstances, the Board can only concl ude
that, having lost its capacity to be party to any
proceedi ngs the original Appellant under Article 107
EPC coul d no | onger be regarded as a party to the
present proceedi ngs.

Consequently the appeal has | apsed and the proceedi ngs

are at an end.

Or der

For these reasons it is decided that:

The appeal proceedings are term nated.

1816.D Y A
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The Regi strar: The Chai r man:

M Dai nese P.A.M Langon

1816.D



