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Headnot e:
The followi ng questions are referred to the Enl arged Board of
Appeal :
1. Is an opposition adm ssible which otherw se neets the

requi renents of Article 99 EPC and Rule 55 EPC if it is
filed jointly by two or nore persons and only one
opposition fee is paid?

2. If the answer to question 1 is in the affirmative and a
common representative was naned under Rule 100(1) EPC in
the notice of opposition, is an appeal valid even if it is
not filed by this person?

3. If the answers to questions 1 and 2 are in the
affirmative, which other requirenents, if any, have to be
met by a joint opposition or a joint appeal in order to
safeguard the rights of the patent proprietor?
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S1 - T 0272/ 95

Summary of Facts and Subm ssi ons

BACKCGROUND

1149.D

This interlocutory decision concerns the referral to
the Enl arged Board of Appeal of questions relating to
the adm ssibility of an opposition and a subsequent
appeal jointly filed by a nunber of persons.

A group of 26 natural persons, calling thenselves
"Fraktion der G unen i m Européi schen Parlanent" ("die
Fraktion"), filed a notice of opposition on 10 January
1992 against the patent in suit, paying a single
opposition fee. This group was named opponent | in the
opposition proceedings. In the notice of opposition the
prof essi onal representative for the group noted that it
had been inpossible to deci de whether the group fel
under the term "any person” in Article 99 EPC, since it
could not be registered as a | egal person, being a
group of persons of different nationalities. For this
reason, on the sane day a separate notice of opposition
was filed and the correspondi ng opposition fee paid on
behal f of the chairman of "die Fraktion" naned

opponent Il in the opposition proceedings.

On request of the opposition division, authorisations
from 18 of the persons nanmed in the joint opposition
(opponent |) were filed, as well as an authorisation
from opponent I1.

In a communi cation dated 11 Novenber 1992, the
opposition division stated that it appeared doubt ful
whet her "die Fraktion" could be a | egal personality or
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have an equival ent status. Opponent | was ren nded that
the burden of proof lay with it to provide evidence of
its |l egal status. However, the sanme conmunication
stated that the opposition could be treated as filed in
conmon by all the individual natural persons nentioned
therein, and reference was made to Rule 100(1) EPC

The opposition division concluded in the decision under
appeal that opposition | should be seen as filed in
comon by the persons listed in the notice of

opposi tion, which was possible by way of Rule 100(1)
EPC, and that it was inmmterial whether or not all the
individuals listed were still nenbers of "die
Fraktion". This opposition was therefore adm ssible. On
substance, the opposition was rejected and the patent
mai nt ai ned as granted.

Fi ve persons from opponent | filed a notice of appea
and paid the appeal fee through a non-professiona
representative on 28 March 1995. Qpponent |l did not
file an appeal.

In a communi cation the Board inter alia noted the
followi ng points with regard to the adm ssibility of
t he appeal :

(1) Had there been any appeal at all, since the notice
of appeal was signed by a person not neeting the
requi renents of Article 134 EPC?

(2) Wio was the appellant? The Board questi oned
whet her the nunber of persons appealing could
change in relation to the nunber of persons having
filed the opposition. At |east doubts arose. The
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Board suggested that all persons appealing should
sign an aut hori sati on.

(3) The Board al so requested a statenent pursuant to
Rul e 65 EPC showi ng the nane(s) and address(es) of
t he appel |l ant(s).

In response to the Board's communi cation, 17 persons
filed authorisations for the professiona

representative on 13 July 1995. It was expl ai ned that
one person had died since the decision under appeal had
been taken. Qpponent Il filed a declaration that he
intented to remain a party as of right under

Article 107 EPC

REQUESTS AND ARGUMENTS

I X.

Xl .

1149.D

The respondent requests that questions be referred to
the Enl arged Board of Appeal regarding the possibility
of remedying deficiencies after expiry of the tine
limt for a notice of appeal; whether a "group" can
file a joint opposition and pay only one opposition
fee, and if so, whether all the individuals nust then
be a party to a subsequent appeal or if the right to
appeal rests with any conbinati on of the origina

i ndi viduals who filed the single opposition, and
finally how many appeal fees nust be paid.

The appel l ants request that the request for referral be
di sm ssed.

The respondent's position on the admssibility of a
group opposition and appeal nay be sunmari sed as
fol | ows:



Xl

1149.D

- 4 - T 0272/ 95

Al'l parties have a right to clarity and certainty as to
the requirenents for filing oppositions and appeal s,

whi ch shoul d not be open to financial or procedura
abuse. The true identity of the opposing party is
questi onabl e, since they did not sign proper

aut horisations. Furthernore, the right of the opponents
to vary in nunber from26 to 5 is questionable, since
they claimthat they together formonly one party. A
defective notice of appeal cannot be corrected after
expiry of the tine |limt for a notice of appeal, ie in
the present case after 28 March 1995, because it nust
neet the requirenents of Rule 64 EPC within the term
for the notice of appeal, in view of Rule 65(1) EPC

whi ch stipulates that "each deficiency nust be renedi ed
before the relevant tinme limt laid dowm in Article 108
has expired.". Finally, decision T 371/92 requires that
t he appellant nust be identified in the notice of
appeal , which cannot be corrected after the end of the
period for such a notice.

The appel l ants contend that their origina
representative acted in good faith, having sought and
recei ved advice fromthe EPO. This representative was
told by a formalities officer of the EPO that

aut hori sations for a professional representative could
be filed later. The appellants are entitled to rely on
that informati on and their appeal should therefore be
decl ared adm ssi ble. Their nanes and addresses have
been submtted. There is no need to refer any question
to the Enl arged Board of Appeal, since the right for
natural persons to file a joint opposition or appeal is
recogni sed through Rule 100(1) EPC. Decision T 371/92
is not applicable, since it concerned a case where only
the appeal fee was paid but no notice of appeal was



. 5. T 0272/ 95

subm tted.

Reasons for the Deci sion

ADM SSI

2.1

2.2

1149.D

Al'l other requirenents under Article 99 and 108 EPC
havi ng been net, the admssibility of the opposition
and appeal is dependent upon the answers to the

obj ections raised by the respondent. In the follow ng,
an opposition or appeal which has been filed in comobn
by several persons will be called a "joint opposition”
or "joint appeal”

BILITY OF JO NT OPPGOSI TI ONS

The practice of the EPO

The Board is aware that in the past, joint or comon
opposi tions of the kind described above (see point I1)
have been accepted by the EPO (see for exanple the
pendi ng opposition case regarding application

No. 85 030 449.0 (the "onco nouse" case)).

The answers to the question concerning the rights and
obl i gations of natural persons acting in comon before
the EPO are of great inportance, since it occurs that
groups of persons, whether incorporated or not, wish to
join in opposing patents, particularly in contentious
technical fields with high nedia coverage. Both

pat ent ees and opponents are therefore justified in
seeking to have their procedural rights under the EPC
defi ned.



3.2

3.3

3.4

1149.D

. 6 - T 0272/ 95

Nom nal opponents

The respondent suggested that, because of the changi ng
nunber of nenbers of "die Fraktion", a "straw man"
situation may have arisen, ie that the opposition was
filed by nom nal opponents only, and therefore is

I nadmi ssi bl e.

The Board di sagrees, for the reason that all the

i ndividuals involved in "die Fraktion" were originally
naned. No new person has been added to this group at

t he appeal stage. The only question arising fromthis

poi nt seens to be one of the status of the persons so

named, not one of their identity.

It should finally be added that the Enl arged Board of
Appeal recently issued decisions G 3/97 and G 4/ 97,

whi ch all ow nom nal parties to file oppositions,

provi ded that no circunvention of the EPC is attenpted
thereby. In the present case there is no reason to
assune such circunvention.

Thus, the Board can find no reason under Article 112
EPC to refer any question to the Enl arged Board of
Appeal on this point.

The definition of "any person” under Article 99 EPC

The mai n questions before the Board are whet her the
term "any person” may be interpreted as neaning that a
group of natural persons with no legal status of its
own may validly file one joint opposition, and whet her
such an opposition is validly filed on behalf of all of
them although only one fee has been paid.
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The wording of Article 99 EPC indicates that either a
natural person or a legal person may file an
opposition. Since the termis given in the singular,
the immedi ate interpretati on would be that each such
person, whether natural or legal, who files an
opposition is also obliged to fulfil all the
requirenents of Article 99(1) EPC, ie also to pay the
fee due, and conversely that several persons filing
opposi tions nust each pay this fee.

The word "representative" is used in the EPC in
relation to parties before the EPOin Articles 20, 24,
133, and 134 and in the Inplenenting Regul ati ons
(excluding for the nonent Rule 100 EPC) in Rules 17,

26, 55, 60, 63, 66, 78, 81, 85, 90, 92, 101, 102 and
106. I n nost of these provisions, "representative" is
understood as a third person having been appointed to
represent a party before the EPO, this person being, in
some cases, but not all, a professional representative.
In Rule 100 EPC, however, this termcould nean both a
person out of the group of applicants or opponents and
a third person jointly appointed by the nenbers of a
party. In seeking guidance as to the proper
interpretation of Rule 100(1) EPC, Rule 2 of the
Regul ati ons under the PCT is hel pful, since the term
"common representative" is defined there as "neani ng an
appl i cant appoi nted as, or considered to be, the conmon
representative under Rule 90.2", Rule 2.2bis PCT.

Rul e 90.2 PCT governs the situation where there are two
or nore applicants and they have not appointed "an
agent" to represent them This provision makes it
possi bl e for one of the applicants entitled to file an
application under Article 9 PCT to be appointed by the
ot her applicants as their "conmon representative".
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Pursuant to Rule 2.2 PCT, the word "agent" is to be
construed as neani ng an agent appoi nted under Rule 90.1
PCT. This nmakes the term nology of the PCT clear. By
virtue of Article 150(2), third sentence, EPC, the
term nol ogy of the EPC should be construed to
correspond to that of the PCT, bearing in mnd that the
PCT is of a nore recent date than the EPC

Moreover, the first sentence of Rule 100(1) EPC seens
to indicate that a "commopn representative" is to be
understood as different froma "representative" or
"professional representative". According to the
provision of this sentence, which covers joint
applicants for a patent, in the absence of a naned
common representative, the applicant first naned in the
patent application shall be considered to be that
common representative. This indicates that a "comon
representative" is a person chosen froma group of
persons maeking up the party in question. This person
woul d then be the individual wth whomthe EPO
corresponds, being the addressee by virtue of Rule 81
EPC to receive such correspondence, to respond to it
and in general to speak for the party in question. For
this latter situation, however, the board prefers to
denote such a person the "spokesperson”, since the word
"representative" is easily confused with the

appoi ntnment of third persons, the issue of professiona
representatives and the provisions of Article 133 and
134 EPC.

Rul e 100(1) EPC was originally only intended to apply
to applicants for a joint patent, see docunent BR/ 67
e/ 70 prk regarding the then Article 66. If two or nore
i nventors apply for a patent, they are in a |l ega
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situation where they are forced to act in comon, in a
“procedural community of necessity" (Gernman:
"notwendi ge Streitgenossenschaft'. Under French | aw
this term nology nmay | ack a corresponding term since
litigation by proxy is not allowed, see point 6.4

bel ow) .

Article 58 EPC gives natural and |egal persons equa
rights to file a European patent application. Reference
to national lawis made with regard to equi val ents of

| egal persons. Article 59 EPC expressly provides for
the possibility to file a joint European patent
application by two or nore applicants, whereas a
correspondi ng provision for opponents is mssing. This
di fference may be due to the legal fact that joint
applicants are in a situation of "procedural community
of necessity", see above, whereas opponents are not.

Al t hough the scope of Rule 100(1) EPC was limted in
the beginning, later, as the provisions for the

opposi tion procedure were being el aborated, the
possibility for opponents to retain a common
representative was added, see eg the revised

| npl enenti ng Regul ations, Article 102(1) in doc

BR/ 185/ 72, which included the follow ng additiona
sentence: 'The sane shall apply to third parties acting
in comon in filing notice of opposition' . The Board
has not been in a position to establish the reasons for
this addition. However, no provision parallel to
Article 59 EPC on joint applications was adopted for
oppositions. Wile, as noted above, patent applicants
are forced to act jointly (cf. decision J 35/92 of

17 March 1994, in which the Board declared an action
taken by only one of the owners invalid), opponents
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have no ot her common interest than to have the patent
revoked, in whole or in part. They may have differing
interests regarding the reasons why the patent shoul d
be revoked. Such reasons are not immaterial, since it
may be essential for one opponent to have a patent
revoked for conflicting wwth Article 53(a) EPC, whereas
for another opponent the question of novelty or

i nventive step nay be nore inportant.

Al t hough Rule 100(1) EPC allows, nutatis nutandis,
opponents to appoint a conmon representative anong
thensel ves, this fact seens not to all ow any concl usi on
regarding the obligation to pay one or nore fees, first
and forenost because it does not seem appropriate that
an inmportant act such as the paynent of a fee - which
IS a prerequisite under Articles 99(1) and 108 EPC for
the opposition or appeal to be considered to have been
filed at all - could be governed by an inplenenting
rule, and there only inplicitly. The obligation to pay
fees is governed by several provisions of the EPC
beginning with Article 78. The Rules Relating to Fees
(RFees) indicate that nost fees are regulated in the
EPC itself, see the listing of fees in Article 2 RFees.

Further, the object of the fees may al so have to be
considered, ie do they serve the purpose of preventing
unnecessary oppositions or appeals or are they set to
correspond to the anbunt of EPO resources needed to
process oppositions and appeals to a final decision? To
gi ve just one exanple of the latter, it is possible to
I magi ne the situation where, for econom c reasons,
several opponents appoint the sane representative but
gi ve him separate instructions, for exanple on the

evi dence or argunents to be presented against the
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patent. In such a case, to pay only one fee would not
be satisfactory, fromthe point of viewthat the EPOis
supposed to be financially self-supporting.

Anot her initial observation is that, if natural persons
are allowed to file a joint opposition, the sane nust
be valid for | egal persons. |ncorporated bodies, for
exanpl e several conpetitors, would then be able to join
i n one opposition and pay one opposition fee only.

The [ aw of personality and associ ation

The | aw of personality governs the right to be

recogni sed as having rights and obligations in law, to
appear as a party before authorities, etc. Possessing
| egal personality also entails the right to instigate
proceedi ngs. Legal and natural persons are the two

cl asses of personality. For reference, see for exanple
Hal sbury's Laws of England, vol. 9(2), Corporations,
page 567 ff. (quoted as 'Hal sbury'), and M Dauses,
Handbuch des EU Wrtschaftsrechtes, Beck'sche, Minchen
1993, E. Ill. Cesellschaftsrecht (quoted as 'Dauses').
For the essentials for formng an associ ati on under
English I aw, see Hal sbury's, page 596. According to

Si nger, The European Patent Convention, revised English
edition by R Lunzer, Sweet and Maxwel |, 1995, Gernman
law al lows for a greater diversity of types of

i ncor porated bodi es than English [ aw, see under
Article 58, points 58.03 and 58. 04.

According to the | aw of association, in order for a

| egal person to be recogni sed as such it nust be

regi stered wwth an authority enpowered to receive such
applications and to exam ne that the | egal requirenents
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for the association in question have been net before
registering it. These requirenents may vary with the
type of association fornmed. There are basically two
reasons for formng a legal entity: (1) to limt
liability for the natural persons formng it, and (2)
to enabl e a conpany, for exanple, to act in the market,
negoti ati ng and concl udi ng contracts w th other
persons, |egal or otherwise and to enter into
litigation as one entity, regardl ess of the actua

physi cal persons owni ng or being enployed by it.

Nati onal |egal systens often do not recogni se a group
of persons as having a | egal personality of its own,
unless it is fornmed in accordance with this law, ie
meets prescribed conditions, which normally neans that
it must be registered as such a |l egal person. The
reason for this is sinply that by being formally
recogni sed as a legal person it is nmade subject to
certain rules and regulations in the interest of
society, for exanple to ensure its identity, and to
make it possible for third parties with whomit may
want to do business to find its place of business, to
make enquiries about it and to seek redress against it
outside or inside courts of |aw

The question whether "D e Fraktion" could be considered
as a | egal person was di scussed before the opposition
di vi si on. Agai nst the above background, for the purpose
of the present opposition, "Die Fraktion" does not have
a legal personality which is distinct fromthe
personalities of the nenbers of the group. Hence it is
not a | egal person, but a group of natural persons
having filed a joint opposition. Incidentally, there
shoul d have been a possibility of registering it under



6.2

1149.D

. 13 - T 0272/ 95

national law within a EU state, despite of its nenbers
being of different nationalities since under EU

provi sions national |aw nust offer a possibility of
registering a |l egal person where not all the natura
persons formng it are of the sanme nationality; see
Dauses, pages 2 to 4. The only condition is that a
single state nust be chosen under whose | aw of
association the future |legal person is to be

regi stered. Such a nationally incorporated body woul d
then, under Articles 52 and 58 of the EEC Treaty, be
recogni sed as a | egal personality throughout the Union.
If this had been done, the | egal person thus created
coul d have instigated an opposition in its own nane
before the EPO, being "any person" under Article 99
EPC. Its nenbers could then vary, without affecting its
status as an opponent capabl e of conducting the

opposi tion.

Nati onal | aw

The acceptance in nmenber states of joint |egal actions
woul d be of significance also at the European |evel.
The board has therefore investigated the nationa
systens of the United Kingdom Germany, France, Spain
and Sweden.

In the United Kingdomjoint |egal actions are all owed,
provi ded that all the nenbers have the sane interest,
that they have a common grievance and that the relief
sought woul d be beneficial to all. Such actions are
called "representative actions”. The court nakes sure
that all the conditions for such an action are net, and
has full powers to deny it, eg when the rights of the

I ndi vidual parties are not identical. The plaintiff
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bringing the action has control over the proceedi ngs.
The nenbers of the party are not full parties, eg they
cannot be held primarily liable for costs. Should the
representative wish to discontinue the action, others
may apply to be addressed as full parties. An order
obt ai ned by such a group is binding on all the persons
represented; ie none of the represented nenbers can
appeal fromit. Such a nenber can however apply to
becone a defendant. Several persons may however al so
join together as co-plaintiffs in a single action,
either with the | eave of the court or for exanple when
sone common question of law or fact arises in all the
actions. In these circunstances, one or two or nore co-
plaintiffs may appeal, even though the others refuse to
join in the appeal. Co-plaintiffs or joint parties nust
have the sane solicitor and counsel and nust not sever
the action or take inconsistent steps, ie they cannot
make all egations inconsistent with their coll eagues'

al l egations. In such a case, the court may strike out
one of them and add hi m as defendant or grant him|l eave
to comence his own proceedings.

In Germany the issue of the status of party
(Parteifahigkeit) and the capacity to instigate a court
proceedi ng (Prozessfahigkeit) are laid down in genera
rules in the Zivilprozessordnung (ZPO, in 88 50 ff. In
particular, 88 59 ff ZPO deal with the situation when a
plurality of persons files a law suit in comon. They
act as "Streitgenossen”. In the case of nullity suits

t he Bundesgerichtshof (BGH) has ruled that, although a
club has not the status of a party, the suit is not

I nadm ssible for this reason (BGH | ZR 149/56,
Mtteilungen der deutschen Patentanwadlte 1961, 199).
The nanmes of the nenbers of the club can be conpl eted
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at any tinme during the proceedings. Further, during the
proceedi ngs the nunber of the nenbers may change

wi t hout effect on the admssibility. In a nullity suit
a fee is due (8 81(6) PatG. Admissibility of the suit
is not affected, if there is a plurality of plaintiffs
but only one fee was paid, if and when the plaintiffs
are represented by the sane representative, have

subm tted the sane request and have based the suit on
the sane ground (BGH X ZR 87/84, Mtteilungen der

deut schen Patentanwéal te 1987, 71; BPatG 2 N 34/ 90,
GRUR 1992, 435). For opposition-appeal proceedi ngs
requiring the paynent of a fee, the BGH has deci ded
that, where a nunber of opponents in a | ega

partnership (Rechtsgeneinschaft) filed one appeal and
paid only one appeal fee and the paynent of the single
fee can neither be attributed to the partnership nor to
one of the opponent within the time limt for filing
the appeal, the appeal is deened not to have been filed
(BGH X ZB 19/ 82, GRUR 1984, 36). In decision X ZR 87/ 84
(loc. cit.), however, the BGH expressed the view that
this finding may have to be reconsidered in the future.

Under French |aw, several persons acting jointly may
gi ve one of their nunber the power to litigate on their
behal f, but in accordance with the principle that no
one can litigate by proxy, their nanes have to be

i ndi cated. A group of persons not having the status of
a |l egal person cannot appear before the courts as such.
Each person in the group is a party to the proceedings.
Associ ati ons which are not recogni sed as | egal persons
cannot appeal. Each of the nenbers of the association
must in principle appear in the procedure, even if they
have appoi nted a common representative. The probl em of
whet her each person has to pay a fee does not arise in
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France, since no fees are |evied for proceedi ngs before
the courts or adm nistrative bodies.

Were a witten application is filed with an

adm ni strative body in Spain, any conmunication or
procedural action is nade to the common representative
or one of the interested persons appointed for this
pur pose, and, if no such person is appointed, to the
first person naned. It should be noted that "common
representative" here neans a third person, not a
"spokesperson”. Each of the applicants is entitled to
act before the admnistrative body, but they nust have
| egal capacity and capacity to institute proceedings.
Each applicant nmay al so nake individual subm ssions,
provided that this is done through the comon
representative or the person appoi nted as spokesperson.
Finally, each applicant may individually | odge an
appeal agai nst the decision of the first instance.

According to Swedish law, a joint notice of opposition
filed by several natural persons is treated as a single
opposition. If the need arises, notification will be
made to each of the persons naned in the notice. Each
is entitled to appeal separately against the decision
of the first instance. There is neither an opposition
fee nor an appeal fee in the Swedi sh system

This short survey of only five of the EPC contracting
states indicates that there is no conformty in
national |aw. Hence, it seens not possible to draw any
firmconclusions fromnational |aw for the purpose of
interpreting the EPC, as provided in Article 125 EPC

ADM SSI BI LI TY OF THE APPEAL

1149.D
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Renmedy of deficiencies under Rule 65(1) EPC

The respondent's view that Rule 65(1) EPC requires al
necessary procedural acts to be concluded before expiry
of the termfor notice of appeal is not correct. The
noti ce of appeal and the appeal fee nust have been
received within the period of two nonths under

Article 108 EPC. The deci sion under appeal and the
extent to which it is challenged nust be indicated
wWthin the sane tine limt. Failure to neet any of

t hese specific conditions renders the appea

i nadm ssible (Rule 65(1) EPC in conjunction with

Rul e 64(b) EPC) whereas information relating to the
appel lant(s) as nentioned in Rule 64(a) EPC may be
conpl eted under the conditions laid dowm in Rule 65(2)
EPC, for which the board can set a tine limt. The
appeal is only to be rejected as inadmssible if the
appel lant fails to renmedy these latter deficiencies
within the specified tinme limt.

Thus all information regarding the identity of the
appel lant may be validly supplied after the tine limt
for appeal, which nmeans that the appeal cannot be
rejected as inadm ssible on this ground al one. The
Board nust conclude fromthis that no inportant point
of law arises as a result of deficiencies with regard
to the nanes and addresses of the appellants which
woul d require a referral to the Enlarged Board of
Appeal under Article 112 EPC.

The issue in decision T 371/92, QJ EPO 1995, 324, was
limted to the filing of the notice of appeal and the
paynment of the appeal fee. For an appeal to be

consi dered to have been filed at all, each of these



7.4

8.2

1149.D

. 18 - T 0272/ 95

acts nust have been conpleted within the two-nonth
period stipulated in Article 108 EPC (see point 8.1).
Therefore, the deciding Board in that case concl uded
that the notification fromthe registry of the appea
case nunber and the board responsible for the case did
not constitute a decision under Rule 69(2) EPC that a
val i d appeal had been filed. In the present case,
unlike in T 371/92, the notice of appeal was filed and
an appeal fee was paid before expiry of the period in
guesti on.

In the present case, therefore, it only remains to be
deci ded whether the notice of appeal, despite its
havi ng been signed by a non-qualified representative,
ie a person who does not appear on the list of

prof essional representatives in accordance with
Article 134(1) EPC, can be considered as validly fil ed.

Ef fects on the present appeal of a joint opposition

If it were accepted that Rule 100(1) EPC nakes common
oppositions by two or nore persons adm ssible, and only
one fee is due, the followi ng problemarises at the
appeal |evel in the present case:

Are all the persons who joined in the opposition before
the first instance obliged to act jointly in order to
appeal ? I f so, each person who has not signed the
appeal or the power of attorney for the representative
wi Il have to be asked if they support the appeal and if
they agree to be represented by the five appellants, or
i f they have lost interest in the appeal. Secondly, if
one of them was appoi nted as spokesperson, but does not
appeal, the question arises whether the next person
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named may validly file the appeal.

These questions nmerit a referral to the Enlarged Board
of Appeal .

Represent ati on

A separate question raised by the respondent is whether
an appeal can be validly | odged by sonmeone who is not a
prof essional representative before the EPO and who is
not entitled as a |legal practitioner to appear before
nati onal authorities in patent matters.

The Board is inclined to agree with the respondent that
a notice of appeal which is fundanmentally flawed coul d
not be validly rectified after expiry of the tinme limt
for such a notice, unless the case |aw of the boards of
appeal allowed this on the basis that a rel evant
provision in the EPC is open for such an
interpretation. The Board woul d al so agree that the
absence of a valid representation may be such a flaw,
as it is a basic prerequisite of the EPC for parties
who choose to authorise a representative that the
|atter is a professional representative qualified to
appear before the EPO The provisions of the EPC in
this respect are also very detailed, indicating the

i mportance the legislators of the EPC attached to this
guestion. For exanple, Rule 101(4) EPC provides that -
except for the filing of patent applications -
procedural steps are deened not to have been taken

unl ess an authorisation for the representative has been
filed in due tine (cf. also decision T 355/86 of 14
April 1987, according to which a notice of opposition
was found i nadm ssible, since the representative had
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not filed the requested authorisation within the tine
limt set by the EPO.

It was established in the present case by the EPO that
the representative filing the notice of appeal was not
entitled to appear before national authorities. In the
present case, where all the persons filing the
opposition are citizens of EPO nenbers states, there is
no obligation to be represented by a professiona
representative (Article 133(1) EPC). However, since
they were represented and this representative was not a
prof essional representative for the purposes of

Article 134 EPC, it would seemthat the appeal filed
woul d not be adm ssible. O herw se, they each would
have had to sign and file the notice of appea

i ndividually before expiry of the period for filing
such a notice.

However, the non-qualified representative clains to
have been guided by formalities officers of the EPO in
t he opposition division as well as by registrars of the
boards, naned in a letter received on 13 July 1995. The
advi ce given by those officers was that a notice of
opposi ti on/ appeal could al ways be signed by this
representative pendi ng the appoi ntnment of a new

prof essional representative. This advice seens to be in
line with Article 1(2) of the decision by the President
of the EPO of 19 July 1991 on the filing of

aut hori sations (QJ EPO 1991, 489), according to which a
new representative nust file an individua

aut horisation within a period specified by the EPO The
deci sion does not nention the procedural effects, if
any, of an appeal filed by an non-professiona
representative. In addition, follow ng the suggestion
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in the board's communi cation (see point 2.3) the
appel  ants have signed individual notices of appea
with authorisation for a professional representative
under the EPC

The Board is of the opinion that, given the above, the
case | aw of the Boards of Appeal on good faith is
applicable to the present case, should the | ega
situation be such that an appeal is considered as not
filed when filed by a non-professional representative.
This case | aw has established that, while a party
cannot require advice fromthe EPO, he or she should be
able to rely on advice thus given, see eg J 3/87 (4
EPO 1989, 3). No detrinental effect may arise fromthe
fact that m sl eading advice is followed, and the party
in question is to be treated as if it had satisfied the
| egal requirenent in question. By anal ogy, the notice
of appeal in the present case could still be considered
to have been filed on tine, even though it was only

| ater confirnmed by a professional representative.

As recogni sed above, under the current practice as
regards good faith, a flaw in the appeal could be
rectified after expiry of the tinme limt in question,
provi ded the party in question had a legitimte
expectation that he was allowed to do so under the EPC

The question then arises whether or not Rule 101(4) EPC
(cf. 3.2 above), which provides that a procedural step
- except for the filing of an application - is deened
not to have been taken if the authorisation is not
filed in due tine, takes precedence over any legitimte
expect ati on.
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Adm ssibility of the appeal where only one natura

person appears as appel | ant

Finally, the Board has al so consi dered whether the
probl em of the present case could not be resol ved by
sinply requesting the appellants to nane one person in
whose nane the opposition and appeal woul d be pursued.
Thi s approach woul d nmake the notice of opposition and
the notice of appeal validly filed with the respective
fee paid.

To accept the opposition and appeal in this way woul d
al so be supported by the recent decisions G 3/97 and

G 4/97 on the so-called "straw man" situation. Since
the Enl arged Board of Appeal found that an opposition
Is not inadm ssible for the sole reason that it was
made on behalf of a third party (answer 1(a)), the

obj ections by the patent proprietor in the present case
that he has a right to know who the opponents are, and
that therefore the individuals of the group cannot
change, seemto have becone | ess pertinent. This board
woul d also refer to its remarks regardi ng the nature of
oppositions, see point 3.2 above.

However, since these Enlarged Board of Appeal decisions
dealt exclusively with the question of nom na
opponents, they have not answered all questions
regarding the status and rights of parties to
opposition proceedi ngs. For exanple, the questions of
how t he common representation should be organised in
order to guarantee proper procedural rights to the
patent proprietor, of any limtations on the opponents,
and of the obligation to pay one or several opposition
fees, need to be addressed. The situation of the
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present case could not have been envi saged by the
Enl arged Board of Appeal in its decisions G 3/97 and
G 4/ 97.

Furthernore, a change of the nenbers of a joint group
of opponents could be tantanmount to a change in
"personality", in particular in view of the

ci rcunstances of the present case, where the nunber of
opponent s/ appel | ants appearing has varied from26 to 18
to 5to 17.

Referral under Article 112 EPC

The above overvi ew of problens concerned with joint
opposi tions and appeal s rai ses inportant points of |aw,
whi ch the Board deens to require a referral of
questions to the Enlarged Board of Appeal under
Article 112 EPC

For these reasons it is decided that:

The fol
Appeal :

1149.D

| om ng questions are referred to the Enl arged Board of

I s an opposition adm ssible which otherw se neets the
requi renents of Article 99 EPC and Rule 55 EPC if it is
filed jointly by two or nore persons and only one
opposition fee is paid?

If the answer to question 1 is in the affirmative and a
conmon representati ve was nanmed under Rule 100(1) EPC
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in the notice of opposition, is an appeal valid even if
it is not filed by this person?

3. If the answers to questions 1 and 2 are in the
affirmative, which other requirenents, if any, have to
be net by a joint opposition or a joint appeal in order
to safeguard the rights of the patent proprietor?

The Regi strar: The Chai r wonan:

U. Bul t mann U. Ki nkel dey
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