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Summary of Facts and Subm ssi ons

0959.D

The nention of the grant of European patent

No. 0 278 579 in respect of European patent application
No. 88 200 234.8 filed on 9 February 1988 and cl ai m ng
priority of 13 February 1987 of two earlier
applications in Italy (1936687 and 1936887), was
announced on 25 Novenber 1992 (Bulletin 92/48) on the
basis of two sets of clains.

(i)

The first set contains 11 clains for the foll ow ng
Contracting States: AT, BE, CH DE, FR GB, CR
LI, LU N, SE.

Caim1l reads as foll ows:

" 1. A stabilizing conposition for organic

pol yners, conposed of a solid continuous

di spersant phase and a di spersed solid phase,
characterized in that said continuous dispersant
phase consists of anorphous tetrakis[3,-(3,5-di-
tert. butyl -4-hydroxyphenyl) - propi onyl - oxy-

nmet hyl ] met hane, and the di spersed phase is
selected from

(a) an either anorphous or crystalline organic
phosphite, in the formof particles having a
particle size of from10 Fmto 2 mm said organic
phosphite having a nelting point higher than that
of said anorphous tetrakis[3,-(3,5-di-tert.butyl-
4- hydr oxyphenyl ) - pr opi onyl - oxy- net hyl ] net hane, and
bei ng selected fromthose having the general
formul a:
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Rzﬂ

‘HHHH““* P-ua1
R naf””fﬂ
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wherein R, R and R; are equal or different
hydrocar byl radicals, selected fromsubstituted or
unsubstituted al kyl, cycloal kyls, aryls, alkaryls
or aral kyls, the weight ratio of said dispersant
phase to said dispersed phase being from9:1 to
1: 9, or

(b) an either anorphous or crystalline organic
phosphi te, or phosphonite, in the form of
particles having a particle size of from50 Fmto
2 mm said organic phosphite or phosphonite having
a nelting point above 100EC, and being sel ected
form those having the general fornulas:

- CcH, 4. - 0
H//,n C*EH‘“HE.C’// 2 \\H““p-o-a
™~ . cazf”/f’ \\“CHE - o-”//

R-0-P

phosonize

R-§ = —
~ i :; 7
R;{)/P-\ / \ / \\-\

phasphonite

g-R

wherein R i ndependently represents a substituted-
or unsubstituted al kyl, cycloal kyl, aryl, alkaryl
or aral kyl, the weight ratio of the dispersant
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phase to the di spersed phase being from9:1 to
1:9."

Clains 2 to 7 are directed to preferred
enbodi ments of the conposition of Caiml.

Clains 8 to 11 read as foll ows:

" 8. Process for preparing the conposition of
Claiml1l, wherein the organic phosphite is

anor phous, the powdered organi c phosphite and the
powdered tetrakis[3,-(3,5-di-tert. butyl-4-

hydr oxyphenyl ) - propi onyl - oxy- net hyl ] net hane are
adm xed to one another, and the resultant m xture
is heated to a tenperature of from 160EC to 170EC,
honogeni zed, and suddenly cooled to a tenperature
of from 20EC to 25EC.

9. Process for preparing the conposition of
Claiml1l, wherein the organic phosphite is
crystalline, the powdered organi c phosphite and
the powdered tetrakis[3,-(3,5-di-tert. butyl-4-
hydr oxyphenyl ) - propi onyl - oxy- net hyl ] net hane are
adm xed to one another, and the resultant m xture
is heated to a tenperature of from 160EC to 170EC,
honogeni zed, and slowy cooled to a tenperature of
from 80EC to 100EC, to cause the organic phosphite
to crystallize, the m xture being subsequently
suddenly cooled to a tenperature of from 20EC to
25EC, to cause tetrakis[3,-(3,5-di-tert.butyl-4-
hydr oxyphenyl ) - propi onyl - oxy- net hyl ] met hane to
solidify in anorphous form

10. Process for preparing the conposition
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according to Caim1, wherein the organic
phosphite is crystalline and that anorphous
tetrakis[3,-(3,5-di-tert. butyl-4-hydroxyphenyl) -
propi onyl - oxy-net hyl ] methane is nolten at a
tenperature of from 80EC to 100EC, the crystalline
organi ¢ phosphite is dispersed within the nolten
mass and honogeni zed, the honobgeni zed nass bei ng
then suddenly cooled to a tenperature of from 20EC
to 25EC

11. Use of the conpositions according to
Clains 1 to stabilize organic polyners.™

(ii1) The second set contains four clains for the
Contracting State: ES.

Claim1l is drafted as a process claim
directed to the preparation of a stabilizing
conposition as defined in the first set of
claims and Clains 2 to 4 are identical to
Clains 8 to 10 of the first set of clains.

For the sake of sinplification, tetrakis[3,-
(3,5-di-tert. butyl-4-hydroxyphenyl) -

propi onyl - oxy- net hyl ] met hane wi || be
referred to as "TPM' hereinafter. Simlarly
the term "phosph(on)ites” will enconpass the
vari ous phosphorus-contai ni ng conpounds
according to the formul ae defined in
Claim1.

1. On 24 August 1993 and 25 August 1993, Notices of

Qopposition were filed by two Qpponents in which
revocation of the patent in its entirety was requested

0959.D Y A
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on the grounds of |ack of novelty within the nmeaning of
Article 54(1) and (2) EPC and inventive step within the
meani ng of Article 56 EPC as well as insufficiency of

di scl osure under Article 100(b) EPC. The objection
under Article 100(b) EPC was wi thdrawn in the course of
t he opposition proceedi ngs.

The obj ections were supported essentially by the
fol |l owi ng docunents:

D1: GB-A-2 025 980,

D5: C. C. Swasey, "The Influence of Antioxidant
Di spersion on Polyner Stability", Second
I nt ernati onal Conference on Advances in the
Stabilization and Control | ed Degradati on of
Pol ymers, Lucerne (CH), 2 to 4 June 1980, and

D8: US-A-4 187 212.

In the course of the opposition proceedi ngs both the
Proprietor and Cpponent | submtted experinental test
reports shortly before the oral proceedings.

L1l By deci si on announced orally on 24 Novenber 1994 and
issued in witing on 1 Decenber 1994, the Qpposition
Division rejected the oppositions.

(i) Regarding the |late subm ssion of experinmental test
reports by both parties, the Qpposition D vision
took the view that the results thereof were not
concl usi ve and, accordingly, decided to disregard
t hem pursuant to Article 114(2) EPC

0959.D Y A
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(ii) I'n substance, the Opposition Division first held
that the subject-matter of the patent in suit was
novel over the cited prior art. Then, starting
fromD8 regarded as the closest state of the art,
the Opposition Division found that it was not
obvious to provide a stabilizer conposition which
was nore resistant to hydrolysis than the known
conpositions. Based on this finding the Qpposition
Di vi sion concluded that the subject-matter clai nmed
in the patent in suit involved an inventive step
as wel | .

On 24 January 1995 a Notice of Appeal was | odged by
Qpponent | (Appel lant) against this decision with
si mul t aneous paynent of the prescribed fee.

In the Statenment of G ounds of Appeal filed on 29 March
1995, the Appellant disputed the findings of the
Qpposition Division only as regards inventive step by
(i) relying on four additional docunents D10 to D13, in
particul ar

D10: EP-A-0 143 464,

(ii) adopting a different problem and sol ution approach
whi ch was now based on D1, and (iii) submtting an
addi tional test report.

These views and argunents were enphasized in a later
subm ssion filed on 12 January 1999 which additionally
cont ai ned further experinmental data. Col our pictures
showi ng the distribution of one stabilizer in the other
were submitted on 16 January 1999 and 2 February 1999.
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On 7 February 1995 an appeal was al so | odged by

Qpponent 11 which, however, was wi thdrawn by letter of
3 April 1995. In this letter the Board was al so
i nformed that Opponent Il would take no further part in

t he proceedi ngs.

In its counterstatenents of 22 Decenber 1995 and

18 February 1999, the Respondent (Proprietor) relied on
the same line of argunments as the Opposition Division
to support inventive step. Both subm ssions contai ned
further experinental evidence.

The first counterstatenent additionally contained two
auxi |l iary requests, each containing two sets of clains
for the sanme conbination of Contracting States as the
grant ed patent.

During oral proceedings held on 18 March 1999, both
parties maintained their opposite views concerning (i)
the docunent representing the closest state of the art,
i.e. D1 or D8, (ii) the interpretation of the numnerous
experinmental evidence on file, and (iii) the

obvi ousness of the clained subject-matter in the |ight
of the disclosure of D1, D5, D8 and D10.

The Appel | ant requested that the decision under appea
be set aside and that the patent in suit be revoked in
its entirety.

The Respondent requested that the appeal be dism ssed
or, alternatively, that the patent be naintained on the
basis of one of the auxiliary requests.
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Reasons for the Deci sion

3.1

0959.D

The appeal is adm ssible.

Inits reply of 18 February 1999, point 4, the
Respondent objected to the new docunents D10 to D13
bei ng considered in the appeal proceedings in view of
their late subm ssion and their |ack of relevance.
Regardi ng D10, since the Respondent (i) had dealt in
substance with this citation inits two
counterstatenents, and (ii) during oral proceedings no
| onger objected to its adm ssion into the proceedi ngs,
the Board decided not to raise this procedural issue.

As far as the other late-filed docunents D11 to D13 are
concerned, in view of their lack of relevance confirned
by the absence of reference to any of themduring ora
proceedi ngs the Board has decided to disregard them
pursuant to Article 114(2) EPC.

Al t hough the issue of novelty is no | onger raised, a
prelimnary discussion of the two rel evant docunents,
D1 and D8, is appropriate in order to decide which

di scl osure qualifies as the closest state of the art.

As it appears fromthe introduction of the patent
specification, the patent in suit is concerned with the
t endency of organic phosphites to hydrolyse, in
particular during the storage in a warm and noi st
environnent, with the consequent | oss of stabilizer
activity, and danger of corrosion of the equipnment used
for processing the organic polyners when incorporating
sai d hydrol ysed phosphites (page 2, lines 17 to 20). It
was not di sputed between the parties that phosphonites
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exhibit a simlar tendency to hydrolysis. The above
passage is followed by a summary of various attenpts
made in the prior art to overcone that specific

dr awback, w thout however providing a really
satisfactory solution to it (page 2, lines 21 to 31).

Dl is directed to a process for the production of a

t hernopl asti c organi ¢ polyner containing an additive
capabl e of inproving its properties, conprising the
steps of incorporating into the thernoplastic organic
pol ynmer a conposition conprising a uniformblend of the
additive and an indi cator substance which gives a

det ect abl e response to irradiation, subjecting at |east
part of the product to the irradiation to which said

i ndi cat or substance is responsive and determ ning from
the degree of response the anount of the additive in
that part of the product (Claim1l). For the purposes of
that invention, the particular chemcal identity of the
additive is not inportant (page 1, lines 37 and 38).
Thi s net hod ensures a nore honbgeneous distribution of
the additive and, thereby, an optinmal effect of the
additive, e.g. an optinmal stabilization of the polyner
(page 1, lines 9 to 34). It is particularly suitable
for the stabilization of polyolefins, especially

pol yet hyl ene and pol ypropyl ene (page 3, lines 8 to 13;
Exanples 1 to 3 and 8).

D8 describes a stabilized polyner conposition
conprising a polyner, in particular a polyolefin, and a
m xture of a triaryl phosphite and a hi ndered phenolic
antioxidant (Claim1 in conjunction with colum 1,
lines 7 to 10). The phosphites defined as suitable for
such applications are said to be usually crystallized
solids and particul ar stable agai nst hydrolysis
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(colum 2, lines 9 to 15). The inportance of the latter
property for storage stability and stabilization

ef fectiveness al so appears in the passage colum 1,
lines 22 to 30.

During the oral proceedings the Appellant, relying on
T 606/ 89 of 29 January 1993 (not published in Q EPO,
argued that Dl required the m ni mumof structural and
functional nodifications and should, therefore, be
regarded as the closest state of the art.

The Board cannot follow that reasoning. The norna
practice of the problem and sol ution approach requires,
first, to consider whether a given teaching is directed
to the sanme purpose or effect as the invention, and
only subsequently to exam ne the conpositiona
differences. It is sufficient to refer to the Case Law
of the Boards of Appeal of the European Patent O fice,
Third Edition 1998, page 111 (English version; chapter
D. Inventive step, 3.1 Determ nation of closest prior
art - general), where nunerous decisions are quoted
which all specify that a docunent cannot qualify as the
closest prior art to an invention nerely because of
simlarity in the conposition of the products, but that
a prerequisite therefor is that its suitability for the
desired purpose has al so been descri bed.

The patent in suit concerns a solid stabilizer
conmposition for organic polyners, and process for
preparing it.

From t he above considerations and in accordance with
t he approach followed in the decision under appeal, D3
IS to be regarded as representing the cl osest state of
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the art. In view of the shortcom ngs of the known
phosphite stabilizer conpositions reported in the

i ntroduction of the patent specification, the technica
probl em underlying the patent in suit may be seen in
the provision of a stabilizer conposition |ess
suscepti ble to hydrol ysis.

According to the patent in suit this problemis to be
sol ved by a stabilizing conposition conprising a

conti nuous di spersant phase consisting of anorphous TPM
and a dispersed solid phase consisting of a specific
phosphite or phosphonite, as indicated in Caiml.

The question whether this particular physical state
provides an effective solution of the technical problem
gave rise to | engthy discussions during ora

proceedi ngs.

As the argunents of the parties nade clear, in spite of
numer ous experinental reports there is no test on file
whi ch can be regarded as a fair conpari son between a
known conposition and a cl ai ned conposition, because of
di fferences in the conpositions and/ or the nethods of
measurenent, so that no concl usion can be drawn.

Al t hough in such situations, where the parties nake
contrary assertions regarding specific aspects
essential for the issue of patentability and the

Eur opean Patent Ofice is unable to establish the facts
on its own notion, the patent proprietor is given the
benefit of the doubt follow ng the principle |aid down
in the decision T 219/83 (QJ EPO 7/1986, 211-226), in
the present case anot her consideration should al so be
made.
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The question whether the technical problemis
effectively solved boils down to the question whet her
phosph(on)ites di spersed as a solid phase in a

conti nuous phase of a particular phenol are nore
resistant to hydrol ysis than phosph(on)ites sinply

adm xed to the sane phenol. In the Board's view, such
encapsul ation is nost likely to have a benefi ci al
effect on hydrolysis stability and, accordingly, the
Respondent's argunent nust be regarded as nore

pl ausi bl e than the Appellant's assertion.

The question of the inproved resistance to hydrolysis
was al so raised in connection with the process cl ai s,
whi ch according to the Appellant did not correspond to
the net hod described in the exanples and for which,
consequently, there was no evidence that the desired

I nprovenent was actual |y obtained.

As expl ai ned by the Respondent, which did not dispute
that there is a discrepancy in the tenperatures between
the exanples and the process clains, even if the
exanpl es should be regarded as illustrating the optina
enbodi nent, the sonewhat | ower range of tenperatures
required in the process clains is adequate to achi eve
satisfactory results in terns of resistance to
hydr ol ysi s.
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A further point discussed was whether the class of
phosph(on)ites defined by the radicals R R, R and R;
corresponded to conpounds which would all be suitable
for the purpose of an inproved resistance to
hydr ol ysi s.

Fromthe wording of the clains it is self-evident that
t hese general fornul ae should be considered in
conbination with the requirenment concerning the nelting
poi nts. Thus, should a particul ar phosph(on)ite fal
under the general fornulae w thout satisfying the
nmelting point condition, it would be unsuitable for the
achi evenment of the desired effect, thus outside the
scope of the clains. This correlation between technica
effect and interpretation of general fornulae
corresponds to a functional definition of the
stabilizer which ensures that in any case the technica
problemis effectively sol ved.

For these reasons the Board concludes that the
conbi nation of features required in the conposition
clains as well as in the process clains provides an
effective solution of the above defined technica
probl em

It remains to be decided whether this solution was
obvious to a person skilled in the art having regard to
the state of the art relied upon by the Appellant.

As indicated above (point 3.3), D8 relates, first, to
stabilization systens based on triaryl phosphites,
which conply with the first of the three genera
structural fornmulae in Gaim1l of the patent in suit
(colum 2, lines 28 to 37), in conbination with phenols
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such as TPM (Cl ai m 12) and, secondly, to the inportance
of the stability of the phenol against hydrolysis with
respect to storage stability and stabilization

ef fecti veness. The docunent does not, however, disclose
a solid dispersion of dispersed anorphous or
crystalline phosphite in a continuous phase of the

anor phous phenol conponent. On the contrary, the

nmet hods described as suitable to incorporate the
additives into the polyners (colum 4, lines 1 to 8),
either by dry mxing of the polynmer with the phosphite
stabilizer and a phenolic antioxidant, and subsequently
processing in an appropriate m xi ng device, or by
applying a solution or a dispersion of the additives to
the polyner, wth the solvent being subsequently
evaporated off, would not provide an incentive to
consider a stabilizing conposition conprising a

conti nuous phase of one stabilizer and a dispersed
phase of the other. For this reason, D38 cannot by
itself render obvious the technical concept underlying
the clai ned stabilizing conposition.

D1 (see point 3.2) deals with the probl em of

conti nuously determ ning by sinple and reliable nmeans
the uniformdistribution of additives in the desired,
usually | ow anbunts in a polyner. Both insufficient and
excessive anmounts of the additives adversely affect the
pol ymer qualities (page 1, lines 15 to 28). This
problemis solved by preparing a cohesive blend of at

| east one additive with an optical indicator (page 3,
lines 5to 7). In order to obtain a uniform m xture of
the two conponents two different processes are

di scl osed: either nelt-blending or dissolving one or
nore of the conponents in a solvent and renoving the
sol vent by evaporation after thorough m xing of the
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di ssol ved conponents and any undi ssol ved conponent
(page 2, lines 19 to 62). The question of hydrolysis of
t he phosph(on)ites is not addressed in the docunent at
all.

Exanple 1, wherein a specific phosphonite is nelt-

bl ended with TPM and an optical brightener, was
specifically referred to by the Appellant. The fornul a
of the phosphonite corresponds to tetrakis(2,4-di-
tert.-butyl phenyl) -4, 4- bi phenyl ene di - phosphonite,
mentioned at line 14 on page 7 of the patent in suit.

During oral proceedings, it was not disputed by the
parties that the nelting point of tetrakis(2,4-di-
tert.-butyl phenyl)-4, 4- bi phenyl ene di - phosphonite per
se is at |east about 180°C. This being in clear
contradiction to the nelting point of 82 to 87°C

di scl osed in Exanple 1 (page 4, line 5), the Respondent
assuned that the phosphonite used in the exanple was a
commercial m xture containing the above substance
anongst ot her conponents. This assunption would find
sonme support in the fact that not a specific
tenperature is nentioned, but a relatively broad range
of tenperature. In any case, the nelting point of the
conponent of the exanple is below 100°C, as required in
Caiml.

Moreover, in Exanple 1 the phosphonite was nelted in a
first step before TPM was added, and the resulting

m xture was heated to 117 to 125°C to nelt TPM After
addi ti on and honobgeneous di spersion of the indicator
conmponent, the nelt was allowed to cool down to 85°C
before it was poured into a shallow pan and allowed to
solidify. This tenperature profile does not conply with

0959.D Y A
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the requirenents in the process clains of the patent in
suit either.

As noted by the Respondent (Counterstatenent of Appeal,
page 6, paragraphs 2 to 5), this specific enbodi nent
differs fromthe nethod used in the patent in suit not
only in the additional presence of an optica

bri ghtener, but also in the phosphonite used and in the
structure of the resulting blend. In view of the
relative values of the nelting points of the
phosphonite stabilizer and the phenolic antioxidant, it
is the nolten phosphonite conponent which forns the
conti nuous phase, not the phenolic conmpound as required
in the patent in suit. Thus, even if the skilled person
were to consider a dispersion as a suitable structure
for a conbi nation of phosphonite and phenolic conpound,
there would be no incentive to consider the reverse

di spersion or a phase inversion for the solution of the
above defined problem

D5 addresses the problemof finding easy, reliable and
fast quality control nethods which allows to obtain a
good picture of uniformty of quality of the pol yner
purchased. These anal yti cal nethods shoul d be fast
enough to allow the | evel of stabilizer actually
getting into the polyner to be corrected during the
production run (page 1 to page 2, paragraph 1).

The di scl osure of this docunent goes beyond the
teaching of D1 in that it nentions, besides the

equi pnent and the human factor, both the flow
properties and distributive properties of an additive
as having an influence on its uniformdistribution in
the polyner. The flow properties of an additive are
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affected by bul k density, particle size and shape,
hygroscopi ¢ nature and hydrolytic stability. The
additive's nelting point is nentioned as a factor
affecting the distributive properties (page 4,
paragraph 2 to page 5, paragraph 1).

In order to achieve that all the additives be adm xed
to the polyner in the desired ratios and, thereby, to
overcone the above problens related to the flow
properties, it is suggested to control the uniformty
of the stabilizer distribution in the fornulation by

i ncorporating a brightener in the formof a
stabilizer/brightener (indicator) blend, the latter
being a free-fl owi ng powder generated by a nelt m xing
process (page 5, paragraph 2 to page 7, paragraph 1).

Experi nents are disclosed on pages 7 to 9 wherein

I rganox 1010 (TPM not disputed by the parties),
Sandostab P-EPQ and a fluorescent brightener
("quantitative tracer of the antioxidants”, i.e. an

i ndicator) were blended into a polyner according to
three different nethods: (a) dissolving the additives
in a solvent, slurrying the solutions into the pol yner
and evaporating the solvent; (b) tunble-blending the
additives to forma masterbatch which was then
honogeneously m xed into the polyner; or (c) nelt-

m xing the three additives, followed by cooling and
grinding, then tunbl e-blending this honbgeneous bl end
of the additives with the polyner. The results show
that "as the nethod of dispersing the antioxidants
changed fromthe '"ideal' solvent slurry to a nelt m xed
blend, to a tunble blend of additives, the uniformty
of di spersion decreased and the variation in nelt flow
rate i ncreased, as denonstrated by the increasing
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relative standard deviations.". Simlar results were
found when the effect of uniformty of antioxi dant

di spersion on polyner stability was tested in multiple
extrusion stability tests.

It was not disputed by the parties that Sandostab P-
EPQ the conposition of which is not identified in D5,
is a mxture of four different conpounds including the
phosphoni te according to the formula disclosed in D1.
According to page 4 of the letter of opposition of
Qpponent 11 (23 August 1993), this mxture has a nelt
range of 85 to 110°C

In the absence of further information the physica

state of the additive blend cannot be inferred from any
of the nethods used; thus, even if the additiona
presence of the optical brightener is left out of
account, there is no reason to assune that the phenolic
antioxidant is present as the continuous phase and the
phosphonite stabilizer as discrete particles.

Hence, this citation cannot provide any incentive to
consi der a conposition within the ternms of Caim1 of
the patent in suit to inprove the stability against
hydr ol ysi s.

D10 di scl oses pentaerythrol -spiro-bis-phosphite

conposi tions having inproved hydrolytic stability.
These phosphites show a high intrinsic tendency to
hydr ol yse (page 3, lines 1 to 8). Attenpts had

t herefore been nade to reduce this tendency by adm xi ng
thereto heterocyclic al kyl nitrogen conpounds, aronatic
het erocyclic nitrogen conpounds, di- and trial kano

am nes, ammoni a and al kyl am nes, but the properties of
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resulting conpositions were not entirely satisfactory
(page 3, line 9 to page 5, line 9). It has then been
found that |ong-chain aliphatic am nes do not only

I nprove the resistance of the phosphites agai nst

hydrol ysis, but are also readily fornulated therewith
to formnon-sticky solid particul ate conpositions which
can be readily blended with polyners (page 5, lines 10
to 17). The conpositions thus obtained can be used as
sole stabilizer or in nmulticonponent stabilizer systens
i ncluding e.g. phenolic antioxidants (Claim8) e.qg. for
pol yol efins (C aim10).

These stabilizing conpositions can be prepared by

bl endi ng t he phosphite and the am ne in any conveni ent
manner. Wen the phosphite has a relatively |ow nelting
point, the amne is suitably mxed into the nelt before
all owi ng the conposition to solidify; when the
phosphite has a higher nelting point, it is blended
with the am ne by nmeans of a mutual sol vent.
Alternatively, the particul ate phosphite can be tunbl ed
or agitated with the amne in nolten or particul ate
form(page 8, line 17 to page 9, line 3). Conplete
honogeni zati on of the phosphite and am ne conposition
I's not essential, but concentration of the am ne at or
near the surface of the phosphite particles, as in
coating or encapsulation, is desirable because it
maxi m zes the effectiveness of the am ne when used in
relatively | ow anbunts (page 9, lines 4 to 9).

This teaching cannot |lead to the clainmed subject-matter
for two reasons. The first is that encapsulation is
regarded as an advant ageous net hod only when the

rel ative amount of the amine is low and that there is
no di sclosure of the physical features of a dispersion
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as defined in the patent in suit, wherein the two
conponents nust satisfy specific conditions in terns of
melting points. The second reason is, as explained in
the introduction of the patent specification (page 2,
lines 21 to 23), that the am nes act by buffering the
acidity which is rel eased during the hydrolysis, which
is a chem cal nechanism in the patent in suit, by
contrast, stabilization is achieved by a different
concept .

5.5 Even a conbi nati on of these various teachings would not
provi de an incentive to consider a dispersion as
defined in the patent in suit for the solution of the
technical problem The nmain reason is that the authors
of the various docunents failed to recognize the
advant ages of encapsul ation in general and,
consequently, to identify the relative nelting points
of its conponents as critical paraneters of the
di sper si on.

5.6 It follows that the docunents relied upon by the
Appel | ant, whet her considered in isolation or in
conbi nation, do not render obvious the stabilizing
conposition according to Caim1l which, therefore,
i nvol ves an inventive step.

6. The secondary indicia considered in conclusion of the
di scussion of inventive step during oral proceedings,
nanely satisfaction of a long-felt need, tinme factor
and sinplicity of the solution, support the above
findi ng.

6.1 As expl ai ned by the Respondent, the use of
phosph(on)ites as stabilizers in polyolefin

0959.D Y A
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conposi tions was known | ong before the priority date of
the patent in suit and so was their susceptibility to
hydrol ysis. The nunerous attenpts to deal with this
deficiency reported in the patent in suit and in the
prior art relied upon by the Appellant show t hat many
sol utions invol ving phosphites had been envi saged - use
of organic bases which buffer the acidity rel eased
during hydrolysis, use of specific stabilizer

conbi nati ons, use of phosphites symmetrically
substituted, optim zed distribution of the additives in
t he polyolefins - but none of them could be regarded as
really satisfactory. G ven the many applications and
the industrial inportance of the polyners, it is thus
legitimate to regard the question of the stabilization
of phosphites against hydrolysis as a long-felt need
(cf. T 109/82, QJ EPO 1984, 473).

The seven years which el apsed between the date of
publication of the nost relevant docunents (DL:

30 January 1980; D8: 5 February 1980) and the priority
date of the patent in suit (13 February 1987) are thus,
in the Board's view, highly significant and nust be
consi dered as an indication in support of inventive
step (cf. T 79/82 of 6 Cctober 1983 and T 295/94 of

26 July 1994, both unpublished in QI EPO).

The opposite argunent presented by the Appellant, that
the necessity to stabilize phosphites agai nst

hydrol ysis did only arise shortly before the priority
date of the patent in suit and that the solution as

cl ai mred was sel f-evident as soon as the necessity
arose, is not acceptable because it contradicts the
evi dence on file.
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6.3 The solution in the patent in suit is based on the
encapsul ati on of one stabilizer by the other
stabilizer. Even if encapsulation is a well known
nmet hod to prevent the reactivity of a chem cal conpound
and, thereby, to ensure its integrity, the Appellant
has not provided any evidence that at the priority date
a skilled person woul d have extended such a sinple
concept to a known conbination of stabilizers. In the
Board's view, this sinplicity also speaks in favour of
an inventive step (cf. T 106/84, QJ EPO 1985, 132;

T 229/85, Q) EPO 1987, 237; and T 9/86, QJ EPO 1988,
12).

6.4 Caiml of the first set of clains being allowable, the
sane applies to Clainms 2 to 7 of this set, which relate
to preferred enbodi nents of the conposition according
to Cdaim1l, to the use aim1ll of the first set and to
the process Clains of both sets, whose patentability is

supported by that of the main conposition claim

7. As the Respondent's main request is successful, its
auxi |l iary requests need not be consi dered.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:
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E. Girgmai er C. Gérardin
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