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Summary of Facts and Subm ssi ons

0957.D

The Appellants (proprietors of the patent) | odged an
appeal agai nst the decision of the Opposition D vision
by whi ch European patent No. 0 265 257 was revoked in
response to oppositions, which had been fil ed agai nst
the patent as a whol e.

The deci sion was based on the clains as granted,
Caiml reading as foll ows:

"A detergent conposition conprising a detergent-active
material and a detergency buil der characterised in that
it further includes fromO0.3 to 15% by wei ght of a

pol ymer m xture conprising the follow ng polyneric
materials (a), (b) and (c):

(a) an alkalinetal carboxynethylcell ul ose;

(b) a vinyl pyrrolidone polyner having an average
nol ecul ar wei ght within the range of 5,000 to
350, 000;

(c) a polycarboxyl ate polynmer selected from conpounds
having the enpirical formula:

Rl % (G4 O -], R
600

wherein Y is a maleic acid (anhydride) unit; R and R
are bl each- and al kali-stable polynmer-end groups; R is
H OHor C-C alkyl; Mis H alkali netal, alkaline
earth netal, ammoni um or other water-soluble cation; p
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is fromO to 2; and n is at |east 10; and m xtures
thereof at a mxing ratio of polyner (a):polyner (b)
within the range of 1:2 to 2:1 and of polyner
(b):polynmer (c) within the range of 1:1 to 1:4."

The oppositions were supported by several docunents
i ncl udi ng docunents:

(1) GB-A-2 094 826,

(2) Us-A-3 318 816,

(3) EP-B-0 066 915,

(4) GB-A-1 348 212,

(5) EP-B-0 009 954,

(7) EP-A-0 158 260,

(8) EP-B-0 025 551, and

(9) DE-C 2 403 894

The Opposition Division held that the subject-matter of
Caim1l of the disputed patent was novel, but did not
i nvolve an inventive step in the [ight of docunment (4)
i n conbination with docunent (3) and/or docunent (8).
Oral proceedings were held on 9 Decenber 1998.

During these oral proceedings the Appellants argued

essentially that the conpositions of the patent in suit
showed i nproved fading properties and that this finding
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was not obvious in the light of the cited prior art. In
this context, they relied on their test-reports as
submtted on 24 May 1995 and 9 Novenber 1998. Mbreover,
they noted that the test-report as submtted by
Respondent 01 (Opponent |) on 15 Septenber 1995
concerning the colour-care properties of conpositions
of the patent in suit did not deal with col our fading.

The Respondents (Opponents) admtted that the clained
subj ect-matter was novel

However they maintained their point of viewthat the
subject-matter of the present clains did not involve an
i nventive step in view of docunent (4), optionally in
conbination with one or nore of the other cited
docunent s.

In this context, they disputed that the clained

det ergent conpositions woul d provi de advant ages
conpared to the closest state of the art as discl osed
i n docunent (4). They argued in particular that the
test-reports as submtted by the Appellants did not
represent a proper conparison to said closest state of
the art. Mreover, even if the test-results would be
taken into consideration by the Board, they would not
show an i nprovenent within the whole scope of Caiml
of the patent, since the conpositions as clained
conprised anionic surfactants and bl eachi ng agents
havi ng a negative effect on fading properties, and
because the lower Iimt of the clainmed range of anbunts
of m xtures of polyners (a), (b) and (c) would |ikely
be too small for obtaining the alleged effect. In this
context, they referred to the decisions of the Boards
of Appeal T 435/91 and T 409/91.
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Furt hernore, the Respondents argued in view of the
cited prior art, and having regard to the deci sion

T 513/90, that the use of polycarboxyl ate polyners as
defined in present Claiml under (c) for their well
known purposes as buil ders, antideposition agents or
antiincrustation agents in conpositions such as

di scl osed in Exanple | of docunent (4) could not

I nvol ve an inventive step.

VIIl. The Appellants (Patent Proprietors) requested that the
deci si on under appeal be set aside and that the patent
be nmai ntai ned as granted, as main request, or on the
basis of one of the sets of clains submtted on
9 Novenber 1998 as first and second auxiliary requests,
or as further auxiliary request that the proceedi ngs be
adjourned to afford the Appellants an opportunity to
respond to allegations of excessive width of clains
rai sed at the oral proceedings.

The Respondents requested that the appeal be di sm ssed.

| X. At the conclusion of the oral proceedings the Board's

deci si on was pronounced.

Reasons for the Deci sion

1. The appeal is adm ssible.

Mai n request

2. After exam nation of the cited prior art docunents, the
Board has reached the conclusion that the subject-

0957.D N
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matter as defined in the clains as granted is novel.
Si nce novelty was not disputed anynore, it is not
necessary to give reasons for this finding.

The remaining issue to be dealt with is whether the
subject-matter of the clains as granted invol ves an
i nventive step

The Board considers, in agreenent with all the parties,
that the closest state of the art with respect to the
det ergent conposition according to present daim1lis
the di scl osure of docunent (4).

Docunent (4) relates to detergent conpositions having

i nproved dye transfer control properties conprising a
m xture of a nonionic surfactant and a vinyl pyrrolidone
polymer (PVP), and a builder salt, the weight ratio of
noni oni ¢ detergent to said polyneric ingredient being
from95:5 to 60:40, the weight ratio of builder salt to
total surface-active agent being from20:1 to 1:5, and
t he conposition containing not nore than 10% by wei ght
of anionic surface-active agents based on total
surface-active ingredient (see page 1, second and sixth
par agraph). These conpositions can al so conprise

car boxynet hyl cel | ul ose (CMC) as follows fromthe

exanpl es. Furthernore, it discloses that water-sol uble
salts of polyneric aliphatic polycarboxylic acids, such
as sodi um pol yi taconate and sodi um pol ynal eate, are
useful builders (see page 4, line 32 to page 5,

l'ine 3).

The Appellants submtted with respect to this cl osest
state of the art that conpositions according to the
patent in suit provided inproved fading properties
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conmpared to correspondi ng conpositions of the type as
descri bed in docunent (4) containing CMC and PVP in a
wei ght ratio of 1:1, i.e. the weight ratio used in
accordance with the exanpl es.

In this context, the patent in suit indicates that
coloured fabrics treated with detergent conpositions
according to the clained invention remain remarkably
bright with no substantial fading being observed (see
the exanples and in particular page 8, lines 21 to 25).

Mor eover, the Appellants submtted by referring to
their test-reports that the conpositions according to
the patent in suit provided significantly inproved
fadi ng properties conpared to correspondi ng
conpositions of the type as described in docunent (4)
contai ning CMC and PVP, but no pol ycar boxyl ate pol yner.

Furthernore, the test-report as submtted by

Respondent 01 on 15 Septenber 1995, which dealt with
dye transfer instead of dye fading, showed that no
statistically neaningful difference in dye transfer was
observed for conpositions according to the clained

I nvention versus conpositions of the type as disclosed
i n docunent (4).

In the light of the closest state of the art and these
subm ssions with respect to technical results achieved
by the clained conpositions, the Board sees the

techni cal problemunderlying the patent in suit as the
provi sion of a detergent conposition having an inproved
dye fadi ng performance, while maintaining satisfying
dye transfer properties (see also page 2, lines 46 to
49, and page 8, lines 21 to 25, of the patent in suit).
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The patent in suit suggests, as the solution to this
probl em a detergent conposition according to Caim1l,
which is characterised in that it contains a polyner

m xture conprising polyneric materials as defined under
(a), (b) and (c) in specific mxing rati os.

According to the test-reports provided by the
Appel | ants conpositions as clainmed according to the
patent in suit were conpared to those of docunent (4),
in particular to conpositions conprising PVP and CMC in
a weight ratio of 1:1 in accordance with the exanpl es
of docunent (4). The results of these conparative tests
showi ng a significant inprovenent of the dye fading
properties as such, were actually not disputed by the
Respondents. Therefore, and in view of the test-report
of Respondent 01 showi ng that the conpositions of the
patent in suit have simlar dye transfer properties
conpared to those of docunent (4), the Board considers
it credible that the technical problem as defined above
has i ndeed been sol ved.

In this context, the Respondents objected that the
test-reports as submtted by the Appellants did not
conprise a conparison to one or nore of the exanples of
conpositions as disclosed in docunent (4). However,
according to said test-reports conpositions of the

cl ai med i nvention were conpared to conmpositions as

di scl osed i n docunent (4) conprising all the essentia
conmponents as indicated in that docunent, i.e. a

m xture of a nonionic detergent and PVP, and in

addi tion CMC as an optional conponent (see page 1,
lines 36 to 43; page 5, lines 25 and 26, in conbination
with page 1, lines 22 to 24; the exanples; and
Caiml).
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Therefore, and having regard to the fact that the

I nproved fading effect achieved by the conpositions of
the patent in suit conpared to those of docunent (4)
was shown to have its origin in the distinguishing
feature of the clained invention, i.e. the nandatory
conbi nation of the conponents (a), (b) and (c), in the
Board's judgnent, the conparative tests as subnmitted by
the Appellants constitute suitable evidence.

Mor eover, the Respondents submtted that there was

i nsufficient proof that the inproved fading effect was
achi eved wthin the whole scope of the cl ai ned

i nvention, and that therefore the technical problem
underlying the patent in suit had to be refornul ated as
the provision of alternative detergent conpositions. In
this context, they argued in particular that the
conpositions as clainmed could conprise the m xtures of
polynmers (a), (b) and (c) in anpunts being likely too
smal|l for obtaining the alleged effect, and that they
al so coul d conprise consi derabl e anobunts of anionic
surfactants and bl eaching agents having a negative
effect on fading properties. In order to support this
poi nt of view, they referred to docunment (4) indicating
that an anount of 10% by wei ght, preferably 5% by

wei ght, of the total surfactants represented the

maxi mum quantity of anionic surfactants which could be
i ncluded wi thout adversely affecting the dye transfer
contr ol

It is true that according to the established case | aw
of the Boards of Appeal as represented by the decisions
T 409/91 (QJ EPO 1994, 653) and T 435/91 (QJ EPO 1995,
188) a Cdaim1 nust conprise the essential features of
the invention and that the envisaged effect nust be
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achieved within the whol e scope of the claim However,
the established case | aw of the Boards of Appeal also
hol ds that the burden of proof in this respect rests on
t he QOpponent (s).

In the present case, the Respondents did not provide
any experinmental evidence in support of their
subm ssi ons. Moreover, the Board observes that the
passage i n docunment (4) referred to by the Respondents,
i ndicating that acceptable dye transfer properties only
woul d be achi eved at restricted anbunts of anionic
surfactants, relates to conpositions containing PVP as
the essential dye transfer inhibiting agent instead of
conposi tions containing a conbination of three polyners
(a), (b) and (c) as defined in Claiml of the patent in
suit.

Therefore, these subm ssions as put forward by the
Respondents, who carry the burden of proof for the
facts they all ege, cannot be accepted by the Board
because of |ack of convincing proof.

The question now is whether the cited docunents woul d
have suggested to a person skilled in the art sol ving
t he above-defined technical problemin the proposed
way.

As indicated above (see point 3.2), docunent (4)
relates to a built detergent conposition having

i nproved dye transfer control properties conprising as
essential conponents a m xture of a nonionic surfactant
and a honopol yner or copol yner of PVP corresponding to
t he conmponent as defined in Claim1l of the patent in
suit under (b), and optionally CMC and/or a water-
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soluble salt of a polyneric aliphatic polycarboxylic
acid corresponding to the conponents as defined in said
Caim1l under (a) and (c) respectively. However, the
car boxynet hyl cel lul ose is used as a soil-suspendi ng
agent and the salt of a polyneric aliphatic

pol ycarboxylic acid represents one of the nunerous

i ndicated suitable builders (see the exanples; page 5,
lines 25 and 26, in conbination with page 1, lines 21
to 24; and page 4, line 32 to page 5, line 3).
Therefore, in the Board's judgnent, document (4) does
not give any pointer to the skilled person that the
specific conbination of the three conponents as defined
in present Caiml of the patent in suit under (a), (b)
and (c) would provide a beneficial effect, |et alone
that the technical problemunderlying the patent in
suit as defined above could be solved by providing a
det ergent conposition as now cl ai ned.

Docunent (7) - |ike docunent (4) discussed in the
precedi ng paragraph - relates to detergent conpositions
for coloured fabrics conprising an acyl cyanam de salt
and a water-sol ubl e organi c pol yner, whose nononers
have nore than one am no group, as essentia

di scol ouration inhibiting conmponents, preferably in
conbi nation wth PVP as an additional discolouration

i nhibiting agent (see page 2, lines 27 to 40; and

page 6, lines 44 to 48). Mreover, it discloses

nuner ous suitabl e builders and redeposition inhibitors
whi ch coul d be used in these conpositions, such as
citric acid, nitrilotriacetic acid, nellitic acid,

car boxynet hyl oxy succinic acid, polyacrylic acid,

pol ynet hacrylic acid, poly-al pha-hydroxy-acrylic acid,
pol ymal ei ¢ acid and the correspondi ng copol yners, and
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hydr oxyet hane di phosphonic acid, generally in the form
of their salts, as organic builders (see page 6,

lines 13 to 31, in particular lines 17 to 20), and

car boxynet hyl ated cellul ose or starch in the form of
their sodiumsalts, nethyl cellul oses and al so pol yners
and copol yners of acrylic, nethacrylic or maleic acids
as preferred redeposition inhibitors (see page 6,

lines 41 and 42). Therefore, having regard to the facts
that according to docunent (7) the conponents
corresponding to those as defined in Caim1l of the
patent in suit under (a), (b) and (c) conpositions are
opti onal conponents, and that the conponents
corresponding to those as defined under (b) and (c) are
used for purposes which are not related to col our care,
the conclusion of the Board with respect to

docunent (4) also holds for this docunent.

The cited docunents (1), (2), (3), (5, (8 and (9)
are, in the Board' s judgnent, |ess relevant because
they are not concerned with the existing technica
probl em of di scol ouration of washed fabrics as defined
above. In this context, the Board notes in particular
t hat:

Docunent (1) relates to a detergent conposition for
clothing itens having inproved washi ng power which
contai ns as essential ingredient a particular bacteria-
and/ or fungi-derived cellulase (see page 1, lines 46 to
54; and page 2, line 31 to page 3, line 30). The
conposition may contain optionally one or nore buil der
conponents selected froma |arge group of dival ent
sequestering agents, alkalis or inorganic electrolytes,
i ncl udi ng hi gh nol ecul ar el ectrol ytes such as
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pol yacrylic acid and non-di ssoci ating polyners such as
PVP (see page 12, line 9 to page 13, line 45, in
particul ar page 12, line 24, 40 and 41), or one or nore
antiredeposition agents such as PVP and granul ated or
coated CMC, preferably CMC and/ or pol yethyl ene glyco

di splaying in conbination with the particular cellul ase
a synergismin renoving nuddy dirts (see page 13,

line 46 to page 14, line 5). Thus, according to this
docunent all three conponents as defined in Caim1l of
the patent in suit under (a), (b) and (c) could each be
sel ected fromseveral lists of suitable conponents and
optionally be used for different purposes.

According to docunent (2), it has been found that the
conbi nation of a water-sol uble CMC soil-suspendi ng
agent and a wat er-sol ubl e PVP soil -suspendi ng agent
results in a synergistic inprovenent in the prevention
of soil redeposition during the washing operation (see
colum 1, lines 34 to 48; and colum 3, lines 38 to
65). Moreover, it is indicated in this docunent, that
it is preferred to use water-soluble builder salts such
as pol yphosphate salts. However, this docunent does not
give any pointer to the skilled person to use a

pol ycar boxyl at e pol yner as defined under (c) of present
Caim1l. Thus, docunent (2) only proposes the use of a
conbi nati on of CMC and PVP correspondi ng to conponents
(a) and (b) as defined in Caim1l of the patent in

suit.

Docunent (3) discloses detergent conpositions

contai ning a pol ycarboxyl ate polyner falling under the
scope of conponent (c) as defined in daim1l of the
patent in suit as a conpatibilising agent for
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particul ar performance additives selected from water-
sol ubl e por phi ne photoactivators (see page 2, lines 39
to 48). It also indicates in a summary of the then
existing prior art, that such polycarboxyl ate polyners
were already known as incrustation inhibitors or agents
to provide an effective oxygen regul ati on (see page 2,
lines 14 to 27). Furthernore, this docunent discl oses
that in addition to the essential conponents, the
conpositions can also contain a series of supplenentary
conmponents to conpl enent the performance advant ages
derived fromthe conpositions. According to the
exanpl es such an optional conponent is e.g. CMC (see
page 4, lines 11 to 47, in particular line 35; and the
exanpl es). Thus, this docunment discloses conpositions
conprising a pol ycarboxyl ate pol yner conponent
correspondi ng to conponent (c) as defined in present
Claim1l of the patent in suit, and optionally CMC
correspondi ng to conponent (a) of present Caim1l of
the patent in suit. It does not give any pointer to the
use of PVP.

Docunent (5) relates to detergent conposition
conprising a reduced anmobunt of phosphate builders and a
pol ycar boxyl ate pol ynmer correspondi ng to conponent (c)
as defined in present Claiml as an effective
antiredeposition agent (see page 2, lines 1 to 9, 24 to
26, and 41 to 46; and page 4, lines 1 to 16). It also

I ndi cates that these conpositions can contain any of

t he conventional additives normally used in fabric
washi ng detergent conpositions. Anong ot her conponents
antiredeposition agents such as CMC and PVP are
nmentioned (see page 5, lines 18 to 29). Thus, docunent
(5) discloses conpositions conprising a pol ycarboxyl ate
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pol ymer corresponding to conponent (c) as clained in
the patent in suit, and optionally CMC and/ or PVP
corresponding to conponents (a) and (b) as cl ai ned,
however for a different purpose.

Docunent (8) relates to the use of a (neth)acrylic
aci d/ mal ei ¢ aci d-copol yner falling under the scope of
conmponent (c) as clainmed according to the patent in
suit as an incrustation inhibitor in detergent
conpositions (see page 2, lines 27 to 35). The test-
conpositions used to denonstrate the effect of said

i nhibitor also contain CMC (see page 3, the
conpositions A, B and C). This docunent does not
suggest using PVP.

Docunent (9) discloses the use of polyacrylic acid,

i.e. a conponent corresponding to conponent (c) as
clainmed in present Claiml of the patent in suit, as an
antiredeposition agent in anounts which substantially
do not provide builder properties (see page 2, lines 26
to 48). It also discloses that these conpositions can
contain any of the conventional additives normally used
in fabric washing detergent conpositions, e.g. CMC (see
page 3, lines 59 to 65). Thus this docunent, I|ike
docunents (3) and (8), does not suggest the use of PVP.

Therefore, a person skilled in the art would not have
found any hint in these docunents how to solve the
techni cal problemunderlying the patent in suit.

The Respondents argued in view of the cited prior art,
and having regard to the decision T 513/90, that the
use of pol ycarboxyl ate polyners as defined in present
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Claim1 under (c) for their well known purposes as
bui | ders, antideposition agents or antiincrustation
agents in conpositions such as disclosed in Exanple |
of docunent (4) could not involve an inventive step.

In this context, the Board firstly notes that the facts
| eading to the decision T 513/90 (QJ EPO, 3/1994, 154)
are not conparable to those of the present case.
According to said decision an ethyl ene/ propyl ene

copol yner, which was generally obtainable on the

mar ket, was used in a process for the preparation of
foanmed products in view of the expectation that the
properties of these products would be inproved on
account of the high pol ypropyl ene noiety. Thus the
inventive step in that case had to rely on the
originality of the process and not on surprising
properties of the products (see points 4.3, 4.4 and 4.5
of the Reasons).

Furthernore, the Board notes in this respect that in
view of the teaching of the cited docunents a skilled
person indeed coul d have sel ect ed pol ycarboxyl ate

pol yners for said purposes, and al so could have used
the three conponents as defined in daim1l of the
patent in suit under (a), (b) and (c) in a detergent
conmposition together. However, according to the

consi stent case | aw of the Boards of Appeal for
determining | ack of inventive step, it is necessary to
show t hat considering the teaching of the rel evant
prior art as a whole, wthout using hindsight based on
the know edge of the clained invention, the skilled
person woul d have arrived at the clained solution of
the technical problemto be sol ved. However, as

i ndi cat ed above, a skilled person, when trying to sol ve

0957.D N
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the technical problemunderlying the patent in suit,
i.e. the provision of a detergent conposition having an
i nproved dye fadi ng performance, while naintaining

sati sfying dye transfer properties, would not have
found any reason in the state of the art to use the
particul ar three conponents in conbination.

3.12 For the above reasons, the Board concludes that the
solution of the existing technical problemas clained
in Caiml was not obvious in the light of the cited
docunents. Therefore, the subject-matter of Claim1l
i nvol ves an inventive step in the sense of Article 56
EPC. Dependent Clains 2 to 6 are directed to specific
enbodi nents of the conpositions of Caim1l, and derive
their patentability fromthat of this independent
cl ai m

Auxi liary requests

4. In the light of the above findings, it is not necessary
to consider the Appellants' auxiliary requests.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The matter is referred back to the first instance with
the order to maintain the patent as granted.

0957.D
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The Regi strar: The Chai r man:

E. Gborgmai er P. Krasa
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