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Eur opean patent No. 0 326 014 (application
No. 89 100 852.6), relating to a conposition of
anti coagul ants, was granted on the basis of 3 cl ains.

Notice of opposition was filed by the respondents
(opponents). Revocation of the patent in its entirety
was requested on the grounds of |ack of novelty and of
i nventive step.

By a decision dated 20 Septenber 1994 with witten
reasons posted 13 Cctober 1994, the Opposition D vision
revoked the patent for |ack of inventive step. The
deci si on was based on claim 1 as anended during the
opposi ti on procedure.

A Notice of Appeal against this decision was filed on
13 Decenber 1994, signed by a representative, and an
i ndi cation that correspondence should be sent to
Behri ngwer ke Aktiengesel |l schaft, Patentabteil ung,
Postfach 1140, 35001 Marburg. The Notice did not
contain the name and address of the appellant.

The board sent a conmunication, dated 16 January 1995,
stating that the Notice of Appeal failed to conply with
Rul e 64(a) EPC, and that pursuant to Rule 65(2) EPC,

t he appel l ant was requested to provide the necessary
information within two nonths of the receipt of the
communi cati on

Grounds of Appeal were filed on 20 February 1995. These
did not give the nanme and address of the appellant.
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By fax dated 25 April 1995 it was stated that the
address of the appellant was ("die Anschrift der
Beschwer def threrin lautet"):

Hoechst Japan Limted

Cor porate Center,
Intellectual Property Ofice
New Hoechst Buil ding

10-16, 8-chone, Akasaka

M nat o- ku, Tokio (107)

Japan

The respondents (opponents) filed counterargunents.
They submtted that as the nane and address of the

appel  ant had only been supplied outside the tine limt
set by the Board inits invitation under Rule 65(2) EPC
first sentence for providing the information required
by Rule 64(a) EPC, then by Rule 65(2) EPC | ast sentence
t he Board of Appeal should reject the appeal as

i nadm ssi bl e.

The board sent a comuni cati on acconpanyi ng the sunmons
to oral proceedings, indicating its provisional view
On the question of adm ssibility it stated that on the
i ssue of whether the requirenents of Rule 64(a) EPC had
been net, two views appeared possible. Firstly the
strict view, nanely that as the nane and address of the
Appel l ant were not explicitly stated in the Notice of
Appeal and were not furnished within the set tinme l[imt
pursuant to Rule 65(2) EPC first sentence, the appeal
shoul d be rejected as inadm ssible. Secondly, the
generous view, by analogy to the situation in T 483/90,
wherein the Board concl uded that the Appellants were
sufficiently identified despite the nane being wong
and the address being m sleading. In the present case,
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t oo, these deficiencies mght be considered as renedi ed
by the presence in the notice of appeal of the nunber
of the contested patent and the nane and address of one
prof essi onal representative belonging to the patent
department of Behringwerke AG which had acted for the
patentee in the opposition proceedi ngs.

The board al so indicated doubts as to whether the
clainms on file satisfied the substantive requirenents
of the EPC

Wth the subm ssion of 25 May 1999, the appellant filed
an Auxiliary C ai mRequest, and argunents on the
substantive issues, but no comments on the issue of

adm ssibility. It also indicated that it would not
attend the oral proceedings and withdrew its request
for these.

Oral proceedi ngs took place on 23 June 1999, at which
no representative appeared for the appellant.

The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the main request (clains
before the opposition division) or the auxiliary
request .

The respondents (opponents) requested that the appeal
be decl ared i nadm ssible or that the appeal be
di sm ssed.
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Reasons for the Decision

Adm ssibility of the Appeal
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The appel l ant has not disputed that its nanme and
address were not stated in the Notice of Appeal, nor
that it failed to give this information within the tine
l[imt set by the invitation pursuant to Rule 65(2) EPC
first sentence to provide this information. The
notification of the Board of 16 January 1995 was sent
by registered letter. Rule 78(3) EPC provides that
where notification is effected by registered letter,
this shall be deened to be delivered to the addressee
on the tenth day followng its posting, unless the
letter has failed to reach the addressee or has reached
himat a |ater date; in the event of any dispute, it
shal | be i ncunbent on the European Patent Ofice to
establish that the letter has reached its destination
or to establish the date on which the letter was
delivered to the addressee, as the case nay be. Here
there is no dispute, so the notification nust be deened
to have been received by 23 January 1995, neking the
two nonth tine limt set expire on 23 March 1995. Thus
t he provision of the name and address on 25 April 1995
was out of tinme.

In these circunstances the Board has no choice but to
reject the appeal as inadm ssible as laid down in
Rul e 65(2) EPC second sentence: to do anything el se
woul d not be applying the European Patent Conventi on.

The requirenments of Rule 64(a) EPC nerely reflect a
standard requirenment when initiating a | egal procedure,
such as an appeal, that the nane and address of the
party initiating the procedure be given, so that it can
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be checked that the party is entitled to initiate the
procedure, and that the party is clearly identified
shoul d, for exanple, the procedure result in an order
for costs being made against it. Initiation of such
procedure is also a suitable tinme for those acting on
behal f of the party to check that it is identified by
its correct current nanme and address. Wi le usually the
nanme and address of the party will not have changed,
there can be no presunption or inplication that this is
so. Hence the requirements of Rule 64(a) EPC. The nere
failure to give the correct, or any, nanme and address
will not be automatically fatal, as Rule 65(2) EPC
first sentence requires that an invitation be issued to
remedy any deficiencies noted before the appeal can be
rejected as inadm ssible. Gving the name and address
of a party is not an onerous burden. Even if an
appellant fails to do so in the Notice of Appeal, he
has the further period required to be set by Rule 65(2)
EPC first sentence in which to do so. Soneone incapable
both of neeting the clearly laid down requirenents of
Rul e 64(a) EPC and of renedying this defect within the
set tine limt when invited to do so, cannot expect to
have a further doctrine invented to excuse his
failures.

In its second comuni cation (see section |I X above) the
board suggested that there m ght be an anal ogy to case
T 483/ 90 of 14 Cctober 1992. On close analysis of the
facts and reasoning of that case, the board cones to
the conclusion that the analogy fails, as in that case
no invitation pursuant to Rule 65(2) EPC first sentence
appears ever to have been issued. Rather the board in
that case found that the appellant had been correctly
named, and that the incorrect indication of the nane of
the patentee (not the appellant) and the absence of an
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address for the appellant did not nake the appeal

i nadm ssi bl e, because the appellant was clearly
identified. It does not seemto have been consi dered
whet her, in any case for inadmssibility to be found on
this ground, a specific invitation to provide the
address should not first be sent. Thus the facts of
that case differ in so many ways fromthose of the
present case, that no principle can be extracted from
it that assists the appellant.

Nor can the jurisprudence of the boards on the question
of finding the requirenent of Rule 64(b) EPC for a
statenent identifying the extent to which anendnent or
cancel lation of the decision, inplicitly satisfied by
deducing this extent fromthe totality of the
appel l ant's subm ssions, including those in the

opposi tion proceedi ngs, assist the appellant in respect
of the requirements of Rule 64(a) EPC. The
jurisprudence in respect of the requirenments of

Rul e 64(b) EPC originates froma desire to mtigate the
har shness of an absolute, irrenedi able, requirenent as
to the contents of the Notice of Appeal. Generous
treatnment of the failure to nmeet this requirenent thus
occurs in very special circunmstances. The requirenent
of Rule 64(a) EPC to give the nane and address of the
appel l ant nust be treated differently as Rule 65(2) EPC
explicitly provides a renedy if this basic information
is forgotten.
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Or der

For these reasons it is decided that:

The appeal is rejected as inadm ssible.

The Regi strar: The Chai r wonman:

A. Townend U M Kinkel dey

1481.D Y A



