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Summary of Facts and Subm ssi ons

0797.D

The appellants | and Il (opponents 01 and 03) | odged an
appeal agai nst the decision of the Opposition D vision
rejecting the oppositions against the patent

No. 0 379 264.

The oppositions had been filed against the patent as a
whol e and were based on Article 100(a) EPC. The
Qpposition Division held that the grounds for
opposition nentioned in Article 100(a) EPC did not

prej udi ce the mai ntenance of the patent in suit
unanmended having regard to the cited docunents and to

the alleged prior use.

Duri ng the appeal proceedings, the follow ng docunents
were in particul ar consi dered:

(i) Published docunents:

El: DE-A 2 910 609

E2: JP- A 58-185229 including English translation

E3: CA-A 1 184 718

E4: US-A 4 261 948

E10: US-A 3 137 748

E11: DE-A 2 807 949

E15: BASF, "Kunststoff-Verarbeitung i m Gesprach;
3 Bl asfornen, 1973;
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Docunents concerning the alleged prior use:

- "Ckhai": Declaration of M Ckhai of 14 Decenber
1993 including exhibits A1 (filed by

Appel lant 1);

- "Kl ei renhagen”: Declaration of M Kl einmenhagen
of 17 January 1994 and letter dated 14 March
1994 (filed by Appellant 11);

- "Blank": Declaration of M. Blank of 20 January
1998 i ncl udi ng annexes (Anlagen) 1-19 (filed by
Appel I ant 02);

- "MLaren": Declaration of M MLaren of
17 Decenber 1997 including exhibits A1 (filed
by the Respondent);

- "Ben Hassan": Declaration of M Ben Hassan of
10 March 1995 (filed by the respondent with
letter of 12 May 1995, Tab T)

- "Tacito": Declaration of M Tacito of 3 May 1995
(filed by the respondent with letter of 12 My
1995, Tab S);

- "Smth": Declaration of M Smth of 5 May 1995
(filed by the respondent with letter of 12 My
1995, Tab R)

- Standardi zed invoice fornms (filed by the
respondent with letter of 12 May 1995, Tabs

KL M
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proceedi ngs before the Board of Appeal were held

on 21 January 2000.

(i)

(i)

(iii)

The appellants | and Il requested that the
deci si on under appeal be set aside and the
patent be revoked.

The respondent (patentee) requested that the
appeal s be di sm ssed, or that the decision under
appeal be set aside and the patent be nmaintained
on the basis of the follow ng docunents filed on
26 Decenber 1999:

(a) Clains 1 to 8 as first auxiliary
request, or

(b) claims 1 to 8 as second auxiliary
request, or

(c) clains 1 to 8 as third auxiliary
request, or

(d) claims 1 to 7 as fourth auxiliary
request.

Claiml as granted (main request) reads as
fol |l ows:

A preform (10) for use in blow nolding a
returnabl e transparent refill able contai ner,
said preform being an injection nolded nenber
formed of a pol yester, said preform having an

el ongated body (16) for form ng a container body
and being closed at one end and open at the
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opposite end, said preformopen end having a
neck finish (12) and said el ongated body having
a portion (14) adjacent said neck finish (12)
tapering in wall thickness for formng a
cont ai ner shoul der portion, said closed one end
(20) being defined by a bottom having a
general |y hem spherical outer surface,
characterised in that said closed one end (20)
of said preform body conprises a cylindrical
contai ner base-formng flute portion (22) having
a greater wall thickness relative to the wall

t hi ckness of said preformbody (16).

In their witten subm ssions and during the oral
proceedi ngs, the appellants | and Il argued
essentially as foll ows:

1. The subject matter of claim1l as granted was
not novel with regard to the so-called
Krupp/ Meri - Mate preform whi ch was made avai l abl e
to the public before the priority date of the
patent in suit.

The basic idea underlying the patent in suit,
nanely the idea of a replacenent of the
"“continental type" ribs of a preform as

descri bed in docunent E4 by a thicker preformin
that area, was expressed by M Ckhai in a Tel ex
("Ckhai " exhibit A) transmtted on 10 Decenber
1984 from M Ckhai (Meri-Mate Ltd) to M @Gint her
Kl ei menhagen (Krupp- Cor popl ast Maschi nenbau
GrbH) .

Subsequently, such a nodified preformwas the
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subject matter of a telefax ("Blank", Anlage 12)
sent on 10.12.1984 from Krupp Corpoplast to
Koppern GrbH and of a further correspondence

bet ween the conpanies Meri-Mate LTD, Krupp

Cor popl ast Maschi nenbau GrbH and Koppern GrbH.

The decl arations "Okhai", "Blank" and

"Kl ei nenhagen"; stating that there was no
agreenent or obligation to keep the
docunent ati on concerning the new preform
confidential proved the public availability of
the new so called Krupp/ Meri-Mate preform

Even though confidentiality of the docunentation
of the new preform m ght have been expected by
the people involved in the project, it was
asserted that the actions showed that there was
no obligation to keep the information concerning
t he new preformconfidential and that the

i nformati on was not kept confidential.

That assertion was particularly based on the
foll owi ng points:

(a) The declaration of M Blank, especially
Anl agen 12, 13, 15, 18 and 19 showed t hat
a nould according to Anlage 15 show ng the
new preform was produced by Koppern,
tested and shipped to the customer Meri -
Mat e, wherein the nould was the subject of
an acceptance test perforned by M Schirz,
an enpl oyee of a anot her conpany, nanely
C ncinnati MIlacron (CVA);
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(b) M Schirz, an enployee of CVMA, which is a
conpetitor of Krupp Corpopl ast, was given
t he opportunity to acquire know edge about
the new and nodified preformin the course
of the acceptance test;

(c) according to the declaration of
M Kl ei nrenhagen, the drawi ng 0360. 00. ag
(cf. "Ckhai", Exhibit 1) which shows the
new preformwas contained in a sanple
fol der which was presented to severa
custoners w thout secrecy restrictions;
and

(d) according to the declaration of M khai,
one hundred mllion of these preforns were
produced, and beverage bottl es nade
therefromwere sold by Meri-Mate in the
period from 1985 to 1987.

Wth regard to the declaration of M MLaren,
which is in contradiction to the declarations of
M Okhai, M Blank and M Kl ei nenhagen as far as
the question of confidentiality is concerned, it
was suggested that the people concerned should
be invited as witnesses in order to be able to
assess the divergent statements correctly.

2. The subject-matter of claim1l as granted was
not novel with regard to the prefornms descri bed
in docunents E1, E2, E3 and E4, in view of the
fact that claiml1l was drafted in such a way that
it al so enconpassed the prefornms known from

t hese docunents.
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3. Moreover, the subject-matter of claim1 did
not involve an inventive step. If the bottle
descri bed in docunment E1, which represented the
cl osest prior art, was to be inproved with
respect to the stability and stress crack
resistance, it would be obvious to provide a
preform having a cylindrical thickened bottom
portion as shown in each of the docunents E2,
E10 and E15 or to replace the ribs described in
E4 by a continuous thickened bottom portion.

Inits witten subm ssions and during the oral
proceedi ngs, the respondent argued essentially
as follows:

1. The appellants | and Il could not prove that
there was any public prior use of a preform
havi ng an increased wall thickness in the bottom
area as shown, anong others, in "Bl ank",

Anl age 12, or that any information concerning
such a preform had been nmade avail able to the
public before the priority date of the patent in
Sui t.

The respondent especially focussed on the
foll ow ng issues:

- According to the statutory decl aration of
M MLaren, all comuni cations between Meri -
Mate Limted, Krupp Corpoplast and Kbdppern
relating to the devel opnent of Meri-Mte
prefornms and bottles were regarded by Meri -
Mate Limted as confidential. This evidence
contradi cted the evidences filed by the
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appel l ants, but was conpletely consistent
w th normal business practice.

No evi dence had been produced show ng that a
preform noul d for making prefornms having the
structure as shown in "Blank", Anlage 12,
had been manufactured. In the acceptance
test ("Blank", Anlage 18) M Schirz had
confirmed that the dinmensions of the
prefornms corresponded to that of the draw ng
SK 9055/ 086, which showed an unnodifi ed
pref orm having a constant wall thickness.

Even when asked by the Opposition Division,
M Kl ei nenhagen coul d neither confirmthat
the drawi ng No. 0 360.00 Ag was in one of

t he sales folder nor could he nanme any
speci fic custoner who had seen the preform
dr awi ng.

There was no evidence to support M Ckhai's
all egation that one hundred mllion preforns
wer e produced, and that bottles nmade
therefrom were sold; noreover it had to be
taken into consideration that preforns
normal Iy did not |eave the factory.

There was a nunber of inconsistencies

bet ween the declarations of M Bl ank and
M Okhai, on the one hand, and the
acconpanyi ng docunments concerning the
devel opnent of the new preform on the

ot her, which gave rise to doubts whether
there had been any public prior disclosure
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or use of the new preform

- The docunents, especially the draw ngs
"Bl ank", Anlagen 12 and 15 and " Ckhai ",
exhibit F, allegedly show ng enbodi nents of
the new preform conprised hand-written
amendnments of unknown origin and it would
t hus be inpossible to determ ne when and, in
particular, in which formthe docunents had
originally been drawn up and transmtted.

2. Wth regard to the allegation of |ack of
novelty, it had to be considered that claim1l was
meant to be read by the person skilled in the art
and that a preformwas particularly related to the
container to be nade therefrom The preform of
claim1l was novel, since none of the docunents El
to E4 disclosed a preformconprising all the
features of claim 1l as granted.

3. The preformaccording to claim1l also

i nvol ved an inventive step. Starting from docunent
E1l, the object underlying the invention was to
provide a preformsuitable for making a specific,
especially transparent and refill able contai ner,
and there was no notivation to conbine the

teachi ngs of any of the docunents E2, E4, E10 and
E15 with the teaching of E1 in a way which would
lead to a preformas clained in claiml.

Reasons for the Deci sion

0797.D
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Al'l eged public prior use

The subject-matter of the alleged public prior use,
however the shape of the preform m ght have been in
detail, had not been nmade available to the public
before the priority date of the patent in suit for the
foll ow ng reasons:

According to the declarations of Messrs. Ckhai,

Kl ei renhagen and Bl ank, a new preform wherein the ribs
(cf. docunent E4) were replaced by a thickened | ower
portion was suggested and di scussed in several tel exes
and letters between the firns Meri-Mte, Krupp

Cor popl ast and Koppern.

In the course of this project a nunber of nodifications
(location of the thickened part, wall thickness etc.)
and alternative shapes for the thickened portion (e.g.
a conical form of the preformwere the subject of
suggesti ons exchanged between the firns Meri-Mte,
Krupp Cor popl ast and Koppern in the period between
Decenber 1984 and April 1985 (cf. OCkhai Exhibits Ato |
and Bl ank Anl agen 12, 15 and 16). Irrespective of the
guestion of whether these docunents had been produced
during this period in the formas presented, this
shows, in the Board's judgenent, that these firns were
obvi ously involved in a common project concerning the
devel opnent of a new preform and according to genera
busi ness practice, it is expected that the firns and
their enployees involved in the devel opnent keep the

i nformati on concerning the project confidential; see

al so the declarations of M Ben Hassan, M Tacito,

M Smith and the standardi zed invoice forns, filed by
the respondent with letter of 12 May 1995, Tabs K L, M
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Adm ttedly, the declarations of Messrs Ckhai,
Kl ei mrenhagen and Bl ank contain statenents concerning
t he question of confidentiality fromwhich the
appel l ants concl uded that there was no agreenent or
obligation to keep the information confidential. In
t hese declarations, M Blank only confirnms that there
was "no witten or spoken agreenent” and
M Kl ei nrenhagen only stated that the "contacts between
KC and MM were not confidential". Solely, M Gkha
declared that "there was no agreenent or obligation of
any kind between Meri-Mate and Krupp or those others

to keep said comuni cations confidential or
secret". However, these statenents are in contradiction
to the statenent in the statutory declaration of
M MlLaren. M MLaren, who was the factory nmanager at
the sane conpany as M khai, i.e. Meri-Mate, from 1984
to Septenber 1987, declared that "all comrunications

wi th Krupp Corpoplast and Koéppern in this
devel opnent were confidential" and, as can be seen from
t he declarations of Messrs Ben Hassan, Tacito and
Smith, the statenent of M MLaren seens to be
consistent with normal business practice.

Mor eover, on the docunent "Blank", Anlage 8 there is a
handwitten indication that "This drawing with the
approval of Okhai is in the files of Dr. Staude
17.8.84". This indication shows that the draw ngs were
to be treated as confidential.

Finally, the remark of M Okhai in the tel ex of

10 Decenber 1984 ("Ckhai", Exhibit A), "I have given a
great deal of thought to this matter ...", indicates
that the informati on answering the probl em was not

supposed to be forwarded to anybody el se and that
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confidentiality was expect ed.

To sumup, it follows that the firns and their

enpl oyees did not represent the public having regard
that they were involved in a conmon project concerning
t he devel opnent of a new preform In view of the above
menti oned di vergent declarations and the annexed
docunentation it cannot be concluded that the public,
in general, had access to the comuni cations and

i nformati on exchanged between the firns Meri- Mate,
Krupp and Koppern, sinply because there was, allegedly,
no expressly fornul ated agreenent or obligation to keep
the informati on secret or confidential.

Therefore, it has to be examned if, contrary to the
general business practice, any information concerning
the new preformwas actually nade available to the
public and, if yes, which information. The burden of
proof is on the side of the appellants | and 11

The appellants | and Il argued that a fourth firm
nanely C ncinnati MIlacron (CMA), had been inforned
about the new preform (cf. section IV (v), paragraph 1,
points a) and b) above).

However, the docunents, especially "Blank", Anlagen 18
and 19, are not suitable to support the declaration of
M Blank that a nmould for producing preforns with

i ncreased wall thickness in the bottom area was subj ect
of an acceptance test carried out by CVA service

engi neer M Schirz. Furthernore, the declaration of

M Blank is inconsistent wth the declaration of

M Ckhai on that point.
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In "Blank", Anlage 18, page 2, M Schirz noted that, as
far as the dinensions are concerned ("ma3lich"), the
prefornms correspond to the drawi ng SK 9055/086 C

(Bl ank, Anl age 9), which, also confirned by M Bl ank's
decl aration, point 3, shows an unnodified preform

W t hout any increased wall thickness in the bottom

ar ea.

M Schirz only noted a deviation of the weight of the
preform (14,7 g average) fromthe indication on the
drawi ng (13,99) which lies slightly above the upper
tol erance value of 14,6 g, cf. "Blank", Anlage 18,
Blatt 1. The origin of the handwitten remark "Di es i st
bedi ngt durch di e Wandst ar kenver gr 63erung i m
Bodenberei ch YY" from which the appellants | and |
concl uded that the tested nould conprised the new
preformtools, is unclear and thus not suitable to
doubt the finding of M Schirz that the preforns
correspond in their dinmensions to the drawi ng SK
9055/086 C. It has further to be taken into

consi deration that there may be other reasons for the
devi ati on concerning the weight of the preforns and
that M Schirz explicitly noted that the point has to
be di scussed directly between Koppern and khai, thus
excluding CVA, cf. "Blank", Anlage 18, BlI. 2.

Furthernore, there are inconsistencies between the
decl arations "Bl ank" and "Ckhai" (cf. point [1(ii)
supra) at |east as far as the chronol ogi cal order of
the events is concerned.

For exanple, on the one hand, according to the

decl aration "Bl ank", point 4, tests of a nould for
produci ng preforns with an increased wall thickness in

0797.D N
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the bottom area were carried out in January and
February 1985 with the final test carried out on

14 February 1985. On the other hand, on 20 March 1985,
M  Ckhai communi cated to Krupp "the urgency of nmaking a
final determ nation of the preform configuration” (cf.
declaration "Ckhai", point 8). Thus, the tests
identified by M Bl ank probably were not directed to a
pref orm havi ng an i ncreased bottom wall thickness,
because the precise preformstructure had not yet been
deci ded.

Consequently, fromthe above-nenti oned docunents it
cannot be concluded that the nould tested by CVMA and
delivered to Meri-Mate on 21st March 1985, as asserted
in the declaration "Blank", point 4, was a nould for
produci ng preforns with an increased wall thickness in
t he bottom area.

As far as the assertion of M Kleinenhagen i s concerned
that the drawi ng 0360.00.ag (cf. declaration "Ckhai"
Exhibit 1), which shows that the new preform was
contained in a sanple folder which was presented to
several custonmers w thout secrecy restrictions,

M Kl ei nrenhagen coul d neither confirmthat the draw ng
No. 0 360.00 Ag was in one of the sales folder nor
coul d he nane any specific custoner who had seen the
preformdraw ng. Thus, there is no evidence that the
drawi ng No. 0 360.00 Ag was nade available to the
publi c.

Furthernore, there was no need to reconsider the
guestion of hearing M Kl einenhagen as a wtness,
because there was no indication that any additiona
i nformati on coul d be expected.
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Finally, as far as the declaration of M khai is
concerned, that one hundred mllion of these preforns
wer e produced, and that beverage bottles nade therefrom
were sold by Meri-Mate in the period from 1985 to 1987,
it has to be noted that there is no evidence to support
M Ckhai's allegation. Even if such preforns had been
produced at Meri-Mate this would not neet the

requi renent of public availability, because the
prefornms do not normally | eave the factory.

From the above it follows that there is no evidence
that the subject- matter of the alleged prior use, i.e.
a preform having an increased wall thickness in the
bott om area or any docunent describing such a preform
was nmade available to the public before the priority
date of the patent in suit. Therefore, the subject-
matter of the alleged prior use does not constitute
prior art within the neaning of Article 54(2) EPC

Subject-matter of claim1l as granted

Caiml1l as granted concerns

A preform (10) for use in blow noulding a returnable
transparent refillable container, said preform

(a) being an injection noul ded nenber fornmed of a
pol yester, said preform

(b) bhaving an el ongated body (16) for formng a
cont ai ner body and

(c) being closed at one end and open at the opposite
end,
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(d) said preformopen end having a neck finish (12)
and

(e) said elongated body having a portion (14) adjacent
said neck finish (12) tapering in wall thickness
for formng a container shoul der portion,

(f) said closed one end (20) being defined by a bottom
havi ng a generally hem spherical outer surface,

(g) said closed one end (20) of said preform body
conprises a cylindrical container base-formng
flute portion (22)

(h) having a greater wall thickness relative to the
wal | thickness of said preformbody (16).

There m ght be a source for different interpretations
as far as the features (g) and (h) are concerned,
because both features refer to "said preform body",
whereby the term "preform body” has not previously been
defined. The features (a) to (f) define the preform and
its different parts, one of the parts of the preform
bei ng "an el ongated body for form ng a contai ner body".
Thus, it has to be exam ned what is neant by the term
"said preform body"” in feature (g) and in feature (h).

In features (b) and (c) the preformis defined as
havi ng an el ongated body, an open end and a cl osed end.
Thus, the open end is defined as being a part of the
preformrather than being a part of the el ongated body.
Consequently, in feature (g) the term"said preform
body" relates to the "prefornt
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Feature (g) further specifies that said closed end of
the preformconprises a cylindrical container base-
formng flute portion. In feature (h) the wal

t hi ckness of that portion is defined relative to "said
preform body". At first sight, the term"said preform
body" m ght be understood as relating either to the
preformitself or the elongated body defined in
feature (b).

However, as said flute portion is defined as being a
part of the closed end which is a part of the preform
it does not neke sense to conpare the wall thickness
with itself.

Thus it is evident that in feature (h) the term"said
preformbody (16)" refers to the el ongated body (16)
defined in feature (b).

This is fully supported by and consistent with the
description, cf. especially page 4, lines 45 to 53, and
the drawi ngs, Figure 2, which according to Article 69
EPC shall be used to interpret the clains. This is al so
consistent with the indication of the reference nuneral
"16" in feature (h).

Thus, in the followng the features (g) and (h) are
interpreted as foll ows:

(g) said closed one end (20) of said preform conprises
a cylindrical container base-formng flute portion
(22)

(h) having a greater wall thickness relative to the
wal | thickness of said el ongated body (16).
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Novel ty

The docunents E1, E2, E3 and E4 have been cited by the
appellants | and Il to show a | ack of novelty of the
subject-matter of claim1 as granted. However, none of
t he docunents discloses a preformconprising, in
conbination, all the features of claim1l as granted:

Docunment E1 di scl oses a preformaccording to the
preanble of claim1l as granted. The preform conprises
an el ongated body 3 having a tapered portion 2 adjacent
the neck finish 1 and a bottom portion which has a
generally hem spherically or flat outer surface. The
portion of the preform between said tapered portion and
the bottom portion is of constant thickness, cf.

Figure 1 of docunent E1.

Thus, the closed end of the preformdisclosed in
docunment E1 does not conprise a cylindrical container
base-form ng flute portion having a greater wal

t hi ckness relative to the wall thickness of the

el ongated body 3 for form ng the container body.

Appel lant 11 argued that the portion 3 of the preform
shown in Figure 1 of docunent El1 may be regarded as the
"cont ai ner base-formng flute portion" and that this
portion has a greater thickness than the tapered
portion.

However, claim 1l as granted defines the preform as
havi ng an el ongated body for form ng the container body
having a tapered portion for formng a shoul der portion
and a contai ner base-formng cylindrical flute portion
of different wall thicknesses. The interpretation of
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the appellant Il would result in a preformeither
conprising an el ongated body for form ng the container
body or a container base-formng cylindrical flute
portion. That interpretation of claiml1l is not in line
with the subject-matter for which protection is sought
in claiml as granted.

Docunent E2 describes a preformfor blow noulding a
dropper, such as an eyedropper. The preform conprises -
an open end having a neck finish,

- an el ongat ed body havi ng

- an upper portion for form ng the shoul der
portion and the upper part of the side walls of
t he cont ai ner,

- amddle part of |ower wall thickness for
formng a mddle part of the side walls and

- a lower portion for formng the base portion and
the I ower part of the side walls of the
cont ai ner, and

- a closed end being defined by a bottom having a
general |y hem spherical outer surface, cf.
Figures 2, 4 and 5 of the draw ngs.

In the transient portions between the neck finish and
sai d upper portion of the el ongated body and between
sai d upper portion and said | ower portion, on the one
hand, and the m ddle portion, on the other, there are
short taperings in the wall thickness.
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The preformdisclosed in docunent E2 differs fromthe
preformclained in claiml in that the el ongated body
does not have a portion adjacent the neck finish
tapering in wall thickness for formng a contai ner

shoul der portion.

It has to be taken into consideration that claim1l is
meant to be read by the person skilled in the art and
that the construction, especially the proportions and
di mensi ons of a preformfor blow noul ding a container,
are particularly related to the contai ner.

As can be seen fromthe figures, the tapered portions
of the preformdescribed in E2 are not suitable for
formng a container shoul der portion, because they are
too short in relation to the length of the preform
Figure 5 of the drawi ngs al so shows that, effectively,
these tapered portions are not used for formng a
shoul der portion of the container.

The preformdescribed in E2 further differs fromthe
preformclaimed in claiml as granted in that the

cl osed end of the preform does not conprise a
cylindrical container base-formng flute portion having
a greater wall thickness than the wall thickness of the
el ongat ed body.

Firstly, the cylindrical part of the |ower portion 8 of
the preformdisclosed in docunent E2 is mainly used for
formng the container side walls, cf. Figure 5 of the
drawi ngs. Thus, the known preformis not constructed
such as to conprise a cylindrical container base-
formng portion, on the one hand, and an el ongated body

for formng the container side walls and a shoul der
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portion, on the other.

Secondly, even though the | ower portion 8 of the
pref orm shown in docunent E2, Figures 2 and 4 of the
drawi ngs is defined as being a cylindrical container
base-form ng flute portion, this portion does not have
a greater wall thickness in relation to the el ongated
body, which, following the definition in claim1l as
granted al so includes the portion adjacent the neck
finish. This upper portion 6 of the el ongated body has,
however, at |east the same wall thickness.

Adm ttedly, the mddle portion of the el ongated body
shown in docunent E2 has a smaller wall thickness in
relation to the | ower portion and upper portion.
However, in claiml as granted, especially when seen in
the light of the description, the wall thickness of a
contai ner base- formng portion is put into
relationship with the portion for form ng the container
side walls and the shoul der, and it appears hardly
acceptable to interpret claiml1l as granted in the way
the appellants | and Il did, nanely, regarding said
relati onship, to focus only onto the mddle part and to
di sregard a significant part of the container-formng
portion, nanely the upper portion of the el ongated
body.

Docunent E3 di scl oses a preform having an el ongat ed
body wherein the preform body has an external taper and
the bore of the preformhas a nuch greater taper, wth
the result that the body increases in thickness from
the open end toward the closed end, cf. page 4 lines 6
to 13 and Figure 2 of the draw ngs.
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Thus, the preformdisclosed in E3 differs fromthe
preformclained in claiml in that the closed end of
the preform does not conprise a cylindrical container

base-form ng flute portion.

Docunent E4 discloses a preformwherein internal ribs
are added to the interior surface of the bottom
defining portion of the preform

This preformdiffers fromthe preformclained in
claim1 in that the closed end of the preform does not
conprise a cylindrical container base-formng flute
portion having a greater wall thickness in relation to
the wall thickness of the remaining contai ner formng
portion of the preform

Appel l ant 1 argued that the ribs shown in docunent E4
may be defined as a cylindrical container base-formng
flute portion. However, the Board cannot follow that
argunent ati on because a cylindrical formof the ribs is
not shown in docunment E4 and because that argunentation
clearly goes beyond the content of claim1 as granted
and is based on an interpretation of that claimwhich
is in clear contradiction to the description, cf.

page 4, lines 44 and 45 of the patent in suit, where it
Is stated that the present invention replaces the rib
enforced base by a continuous, cylindrical base.

Therefore, the subject-matter of claiml1l as granted is
novel within the neaning of Article 54 EPC

I nventive step

The Board shares the opinion of the appellants | and |
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and the respondent that docunment El1 represents the
cl osest prior art.

Docunent E1 discloses a preformfor use in bl ow

nmoul ding a returnable transparent refillable container.
The subject-matter of docunent El thus relates to the
same obj ect.

The techni cal problemunderlying the present invention
iIs to provide an inproved preform suitable for making
such a returnable transparent and refill abl e container.
The criteria for a container being returnable and
refillable are indicated on page 3, lines 35 to 44, of
the patent in suit.

The question to be answered is whether it is obvious to
conbi ne the teaching of docunment E1 with the teachings
of any of docunents E2, E4, E10 or E15 and, if so,

whet her any of these conbinations would result in a
preformas defined in claiml1 of the patent in suit.

First of all, it has to be noted that docunent E1l

di scl oses a preform for nmeking a transparent contai ner
wherein the preformis nade of PETP, a polyester. This
is an inportant aspect of the preformwth regard to
the transparency of the contai ner nmade therefrom cf.
docunent E1 page 1, first and second paragraph and
docunent E11, especially page 4. Docunent E11 is from
t he same inventor and discloses a nethod for naking
such a transparent refillable container.

Docunents E1 and El11 teach that plastic materials other
than PETP are not suitable for making a transparent
returnable and refill able container, because, on the
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one hand, relatively high wall thicknesses are required
to neet the stability requirenents while, on the other
hand, an increased wall thickness has a negative inpact
on the transparency of the container.

The person skilled in the art will take that into
consi derati on when | ooking for a possibility to inprove
the preformand the container disclosed in docunent EL.

Docunent E15 shows on page 226, Figure b) a preform
having a greater wall thickness in the bottom area than
the remai ning part of preform Docunent EL5 neither
specifies the material which is used for nmaking the
pref orm shown on page 227 nor does the preform conprise
a portion adjacent the neck finish tapering in wal

t hi ckness for form ng a contai ner shoul der portion.

According to a remark on page 227 of docunent EL15, an
i njection noul ded preformmmay be provided with a

thi ckened wall in the bottom area, because nore
material is needed in the bottomarea of the bottle.

However, in the follow ng paragraph it is noted that
this nmay create probl ens, because, when bl ow ng the
preformfor formng the bottle, the preformshows in
its thickened area a behaviour different fromthat in
its other parts, and it may occur that in that area no
def or mati on what soever takes pl ace.

Furt hernore, on page 243 of docunent E15, it is noted
that in a stretch bl ow noul di ng process the wal

t hi ckness of the preformhas to be uniform and that
this process was, at that tinme, only used with

pol ystyrene.
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Consequently, in view of these negative aspects
nmentioned in docunent E15 in relation with the bl ow ng
of a preform having a non-uniformwall thickness, there
is no notivation for the person skilled in the art to
provi de the preform known from docunent E1 with a
cylindrical container base-formng flute portion having
a different, in particular greater wall thickness
relative to the renai nder of the preformand to use
such a preformfor bl ow noul ding, especially for
stretch blow noul ding a transparent, returnable and
refillabl e container.

Docunment E10 di scl oses nethods for making hol | ow, thin-
wal |l ed plastic articles, especially of a nmateri al
havi ng the physical properties of polyethylene, wherein
the wall thickness can be controlled as desired, either
so as to have substantially uniformthickness of walls
t hroughout regardl ess of the article shape, or so as to
di spose the thickness variations in the final article
according to a predeterm ned desired plan. Another
object is the production of hollow, thin-walled plastic
articles by an injection bl ow noul ding nmethod, but
overcom ng the usual stress-cracking tendencies, cf.
colum 2, line 67 to colum 3 line 9.

Docunent E10 relates to preforns nade of pol yethyl ene
for manufacturing thin-walled containers which probably
are not suitable for making transparent, returnable and
refillabl e containers.

It is therefore questionabl e whether the person skilled
in the art would include this docunent in his

consi derations because he is |ooking for an inprovenent
of a preformas defined in docunent El, nanely a
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preform made of pol yester suitable for meking
transparent, returnable and refill able containers.

As a matter of fact, docunent E10 does not include any
suggestion that a cylindrical container base-form ng
flute portion having a greater wall thickness relative
to the remaining part of the preformwould nake the
pref orm nore suitable for nmaking a transparent,
returnabl e and refillable container.

Mor eover, the preform described in docunent E10 has a
flat bottomarea, and there is no indication that a
preform having a greater wall thickness in the bottom
area should be conbined wwth a bottom having a
general |y hem spherical outer surface as clained in
claim1l as granted, so nuch the nore as docunent E1

al so suggests preforns having a flat bottom area, cf.
Fi gure 5.

As noted above, docunent E10 nentions as a further

obj ect to overcone the usual stress-cracking
tendencies. This problemis also nentioned in the
patent in suit wth regard to a preform having
longitudinal ribs in the bottomarea, cf. docunent EA4.
According to the patent in suit the problem of stress
cracking is reduced by replacing the ribs with said
cylindrical container base-formng flute portion of
greater wall thickness.

According to docunent E10, cf. especially colum 4,
line 71 to colum 5, line 28, this problemis
apparently solved by a selection of a specific
material, nanely |linear polyethylene. Thus, there is

al so no suggestion that the stress cracking problem nmay
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be sol ved by providing a preformnade of polyester with
a cylindrical container base-formng flute portion of
greater wall thickness.

Docunment E4 di scl oses a preform nmade of pol yester for
bl ow noul ding a bottle according to the preanbl e of
claim1 as granted, but conprising ribs in the bottom
part to strengthen the latter. Docunent E4 points out
that "this is highly advant ageous and provides for a
very stiff, high strength bottomw th a m ni nrum of
added plastic material™; cf. colum 4 lines 23 to 25.

Wth regard in particular to the requirenment of a

m ni mnum of added plastic material, it was not obvious
to replace the ribs with a continuous cylindrical flute
portion of greater wall thickness which would require
nore material .

Docunment E2 describes a preformfor blow noulding a
dr opper, such as an eyedropper. In order to provide a
cont ai ner having a good and precise dropping function,
the side walls of the preformand the contai ner nmade
therefrom have a | ower thickness in the mddle part,
cf. pages 4 and 5 of the English translation of
docunent E2. Wien squeezing the container, only this
thinner mddle part will be deforned and the liquid
wi |l accurately be di spensed drop by drop.

In view of the object underlying the preformdescribed
i n docunent E2, which is conpletely different fromthat
of the patent in suit, and the shape of the preform
which is also different fromthat clainmed in claim1 of
the patent in suit as granted, there is no pointer

whi ch woul d render obvious the conbination of the
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teachi ngs of docunents E1 and E2. Moreover, such a
conbi nation would not result in a preformas clained in
claim1 as granted, because the upper part of the

pref orm as disclosed in docunent E2, having a greater
wal | thickness, is essential for the intended purpose
of the container made therefrom therefore, such a

nodi ficati on woul d not be consi dered.

To sumup it follows that there is no notivation for a
person skilled in the art to conbine the teaching of
docunent E1 with the teachings of any of the docunments
E2, E4, E10 or E15. In particular, none of these
docunents teaches that a preform as described in
docunent E1 and the container fornmed therefrom my be

i nproved by providing a preformconprising a
cylindrical container base-formng flute portion having
a greater wall thickness relative to the wall thickness
of the elongated body for form ng the container

i ncludi ng the shoul der portion.

The ot her published docunents cited in the course of
t he appeal and opposition procedure are of |ess
rel evance than the above-nenti oned docunents.

Therefore, the subject-matter of independent claim1l as
granted (main request) involves an inventive step
within the nmeaning of Article 56 EPC.

Dependant clainms 2 to 8 define further enbodi nents of
the i nvention and as such al so invol ve an i nventive
step within the nmeaning of Article 56 EPC.

Consequently, the reasons given by the appellants | and
Il do not prejudice the nmaintenance of the patent as
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gr ant ed.

O der

For these reasons it is decided that:

The appeal s are di sm ssed.

The Regi strar: The Chai r man:

A. Townend A. Burkhart
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