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Summary of Facts and Submn ssions

0359.D

The nention of the grant of European patent

No. O 187 725, in respect of European patent
application 86 400 037.7, filed on 9 January 1986 and
claimng the priority of US 690350 filed on 10 January
1985, was published on 27 March 1991.

Caim1l read as foll ows:

"A coated fabric conprising:

a base ply of non-woven fiber material having preforned
therein densified and undensified portions thereof
defining an interspersed pattern of densified and
undensi fi ed areas on at |east one surface, designated
as the preforned coating surface, of the base ply; and
a thernoplastic filmheat-bonded to said preforned
coating surface at |east at the densified areas
thereof, wherein the depth of penetration of the film
into said base ply is limted to | ess than the entire
depth of the base ply so that the thernoplastic film
conprises a surface coating only on the preforned
coating surface of the base ply with an opposite
surface of the base ply retaining its fibrous
characteristics thereon."

Clainms 2 to 10 were dependent clains directed to
preferred enbodi nents of the coated fabric of claim1

Claim1ll, an independent claim was worded as foll ows:
"A nmet hod of meking a coated fabric conprising:

provi ding a base ply of non-woven fiber material having
a so-called coating surface

providing a thernoplastic film

contacting the thernoplastic filmwth the coating



0359.D

- 2 - T 0281/ 94

surface of the base ply

provi ding neans for formng in the base ply material a
pattern of densified and undensified portions, the
densified portions extending to at |east said coating
surface and for heat-bonding said thernoplastic filmto
sai d coating surface

thereafter allowi ng the surface coating of filmto coo
characterized in that the pattern of densified and
undensified portions is fornmed in the base ply materi al
before contacting the coating surface thereof with the
thernoplastic film said filmbeing in a heat-softened
condition before contacting the coating surface, and in
that the depth of penetration of the heat-softened
thernoplastic filminto the base ply to a depth | ess
than the entire depth of the base ply is controlled by
mai nt ai ni ng, at appropriate val ues, the tenperature of
the filmand the contact pressure between the film and
the base ply, thereby formng the filminto a surface
coating only on the coating surface of the base ply."

Clainms 12 to 18 were dependent clains directed to
preferred features of the nethod according to claim11.

Clainms 19 and 20 were i ndependent clains worded,
respectively, as foll ows:

"Amlti-ply incontinence control garnent wherein the
outernost ply thereof conprises the fabric of claiml
with the base ply thereof facing outwardly.", and

"A multi-ply incontinence control garnment wherein the
outernost ply thereof conprises the fabric of claim9
wWith the base ply thereof facing outwardly".

Noti ce of opposition was filed on 27 Decenber 1991 on
the grounds of Article 100(a) EPC that the subject-
matter clainmed in the patent in suit |acked novelty and
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i nventive step. The opposition was supported, in
particular, by the follow ng docunent:

D3: US- A-4 379 192.

L1l By a deci sion announced at the end of the ora
proceedi ngs held on 26 January 1994 and issued in
witing on 11 February 1994, the opposition division
revoked the patent. The decision was based on a set of
clains which differed fromthe clainms of the patent as
granted only in that granted clains 1 and 11 had been
anmended to specify that the thernoplastic filmwas
heat - bonded to the prefornmed coating surface of the
base ply "at the densified and undensified areas".

According to the decision, this change, which had been
objected to by the opponent under Article 123(2) EPC,
did not offend the provisions of that article in view
of the initial description on page 6, lines 15 to 22.

The subject-matter of claim1l of the patent in suit
differed over the coated fabrics disclosed by D3 at
nost in that the thernoplastic fil mwas heat-bonded to
the coating surface of the base ply not only at the
densified but also at the undensified areas.

The only special technical effect which could be
produced by such a distinguishing feature appeared to
be hi gher strength of attachnent between the base ply
and the thernoplastic film However, it was well known
that the strength of attachnent of bonded | ayers was
directly proportional to the area of bonding.

Hence, it was obvious for the skilled person confronted
Wi th the problem of achieving higher strength of

0359.D Y A
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attachnment between the base ply and the thernoplastic
filmthan that achieved in the coated fabric of D3 to
arrive at the clainmed subject-matter.

The appellant filed a notice of appeal against the
above deci sion, received on 28 March 1994, the

prescri bed fee having al ready been paid on 24 Mrch
1994, and requested the cancellation of the revocation
inits entirety and the nai ntenance of the opposed
patent as anmended during oral proceedings held on

26 January 1994.

However, the Statenent of G ounds of Appeal, filed on
10 June 1994, was acconpani ed by further sets of clains
formng a new nmain request and five new auxiliary
requests.

The appel |l ant argued in substance as foll ows:

The intention in submtting the new clains had been
clearly to distinguish fromthe features known from D3,
whi ch did not teach the follow ng three key el enents:

(1) t he non-woven fibre material having preforned
therein densified and undensified portions;

(2) the thernoplastic fil mbeing heat-bonded to coat
the preforned non-woven fibre naterial, at the
densified and undensified portions thereof; and,

(3) the depth of penetration of the filminto the
non-woven fibre material being | ess than the

entire depth of the fibre material.

The presence of the preforned densified portions in the
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base ply according to the patent in suit had:

- not only an effect on the bonding strength
between the thernoplastic filmand the base ply
(as acknow edged in the decision), but also

- an effect on the depth of penetration of the
thernoplastic filminto the base ply, such that,
in cross-section, the resulting |am nated
structure differed fromthat obtained in the
absence of such preforned densified portions.

In the fabric according to D3, the mcro fibres were
enbedded in the plastic filmmterial, which extended
conpl etely through the thickness of the base web. As a
consequence thereof, the cloth-1ike texture on the face
opposite to the bonding surface could not have been
provi ded.

The respondent (opponent) objected to the new cl ains
and argued substantially as foll ows:

The newWy submtted clains of all of the requests were
open to objection under Articles 84 and 123 EPC, and
hence were not all owabl e.

The subject-matter of the newy submtted clains al so

| acked inventive step. In particular, the conposite
structure of D3 did indeed have a cloth-1like structure
on the face opposite the bonding surface. Furthernore,
if the densified regions in the web were fornmed | ust
prior to bonding the web to the filmin a patterned nip
as taught by D3, the effect alleged by the appellant
that the depth of penetration was controlled by the
pre-densified regions would simlarly take place in the
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met hod of D3 and result in the relevant product.

Vi . In a communi cation issued on 13 Novenber 2000 in
preparation for oral proceedings, the Board expressed a
prelimnary and provisional view on the requests of the
appel lant. In particular, the Board rai sed objections
under Articles 123(2) and 123(3) EPC and under Rule 57a
EPC to certain of the clains of all of the requests on
file.

VI, Wth a letter received on 20 Decenber 2000, the
appel lant filed further sets of clains formng a new
mai n request and first and second auxiliary requests,
wher eby each of the requests consisted of a single
claimdirected to a nethod of making a coated fabric.
Anended pages of the description were also encl osed.

VIIl. Wth a fax received on 3 January 2001, the respondent
announced that as long as there was no change in the
clainms presented in appellant's letter of 20 Decenber
2000, it would not be represented at the ora
proceedi ngs. However, the respondent reserved the right
to comment on any change in the clains, should any be
made.

| X. Oral proceedings were held on 23 January 2001, in the
absence of the respondent, in accordance with
Rule 71(2) EPC. After discussion of the admssibility
of the anendnents, the appellant subnmitted a new nain
request consisting of a single nethod claimand an
anended page 2 of the description.

The sole claimaccording to the nmain request reads as
fol | ows:

0359.D Y A
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"A nmet hod of meking a coated fabric conprising:
provi ding a base ply of non-woven fiber materi al
havi ng a so-call ed coating surface,
preformng in the base ply material a pattern of
densified and undensified portions, the densified
portions extending to at |east said coating
surface, which defines an interspersed pattern of
densi fi ed and undensifi ed areas,
provi ding a heat-softened thernoplastic film
contacting the heat-softened thernoplastic film
wWith the coating surface of the base ply having
therein said pattern of densified and undensified
portions, heat being transferred fromthe hot
thernopl astic film
heat - bondi ng said thernoplastic filmat |east at
the densified portions of the base ply by
si mul t aneously cooling and pressing together said
heat - softened thernoplastic filmand said base ply
havi ng therein said pattern of densified and
undensified portions, in the nip pressure of
opposed pressure rolls,
the tenperature of the heat-softened filmand the
contact pressure between the heat-softened fil mand
t he base ply being maintai ned at appropriate val ues,
in order to control the depth of penetration of the
heat - softened thernoplastic filminto the base ply to
a depth less than the entire depth of the base ply,
thereby formng the filminto a surface coating only
on the coating surface of the base ply, with the
opposite surface of the base ply retaining its
fibrous characteristics thereon."

The issue of inventive step was then debated. At the

end of the oral proceedings the decision of the Board
was given orally.

0359.D Y A
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Requests of the parties (final)

The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the nmain request as
submtted at the oral proceedings, or, alternatively,
on the basis of the first or the second auxiliary
request submtted on 20 Decenber 2000.

The respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

1

2.1.1

0359.D

The appeal is adm ssible.

Amendnents (mai n request)

The sole claimresults fromclaim1ll as granted with
the foll owi ng nodifications:

The feature of "providing neans for formng in the base
ply material a pattern of densified and undensified
portions ...", in claiml1ll as granted, has been
replaced, in the newclaim by the feature of
"preformng in the base ply material a pattern of

densi fi ed and undensified portions".

The basis for the step of preformng is provided
explicitly in claiml as granted, which refers to "a
base ply of non-woven fiber material having pre-forned
therein densified and undensified portions ...", and is
further supported by the correspondi ng requirenent,
made in the characterizing portion of claim1l as

granted, that "the pattern of densified and undensified
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portions is formed in the base ply nmaterial before
contacting the coating surface thereof with the

thernopl astic film... Consequently, there is no

contravention of Article 123(2) EPC in the repl acenent.

Furthernore, both the features, in claim1ll as granted,
of "providing neans for formng ... a pattern of !
and that "the pattern ... is forned ... before
contacting ..." have been subsuned, in the new claim
under the conposite feature of "pre-formng ... a
pattern ...", referred to above, the action of
preform ng corresponding to a narrower definition of
the neans for carrying out the action, since the forner
inplies at least the latter, so that no broadeni ng of
former claim 1l results. Consequently, there is no

contravention of Article 123(3) EPC in the repl acenent.

The definition of the "pattern of densified and
undensified portions, the densified portions extending
to at |east said coating surface", in claim1ll as
granted, has been supplenented, in the new claim by
the phrase "which defines an interspersed pattern of
densi fied and undensified areas".

This is supported by the corresponding definition of
the product forned, in claiml as granted, which refers
to the densified and undensified portions as defining
an interspersed pattern of densified and undensified
areas. Consequently, there is no contravention of
Article 123(2) EPC

Agai n, the elaboration of the definition does not
result in any broadeni ng of scope conpared with
claim1ll as granted. Hence, there is no contravention
of Article 123(3) EPC
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2.3 The features of "providing a thernoplastic film..."
and "said filmbeing in heat-softened condition before
contacting the coating surface ...", in claimll as
granted, have been replaced, in the new claim by the
features of "providing a heat-softened thernoplastic
film and "... contacting the heat-softened

thernoplastic filmwth the coating surface ...".

2.3.1 The anmendnent is supported by the wording of claim1l
as granted and nmakes explicit instead of inplicit the
essential step of "contacting".

2.3.2 Consequently, there is no addition of subject-matter or
br oadeni ng of the scope of granted claim 11, and
therefore no contravention of Articles 123(2) or 123(3)
EPC.

2.4 The feature, "heat being transferred fromthe hot
thernoplastic filnf, has been added as a further
functional restriction of the "contacting" step.

2.4.1 This restriction has an explicit basis in the
description which refers twice to the "heat transfer
fromthe hot thernoplastic film. Wilst the first
reference is nmade in the specific context of enhanced
heat transfer by reason of the presence of the
densified areas (see colum 5, lines 15 to 23), it is
evident, fromthe second (see colum 5, lines 23 to
27), that there is in any case heat transfer fromthe
thernoplastic filmduring heat bonding. The latter is
itself concomtant with the "contacting step”, which
forms the basis of obtaining an essential effect sought
by the claimed nmet hod of enhanci ng bondi ng strength.

2.4.2 Consequently, this restriction does not contravene

0359.D Y A
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Article 123(2) EPC, and in any case does not involve
any broadening conpared with claim 11l as granted
(Article 123(3) EPC).

The feature of "providing ... neans for heat bonding
said thernoplastic filmto said coating surface", in
claim 1l as granted, has been replaced, in the new
claim by the feature of "heat bonding said
thernoplastic filmat |east at the densified portions

of the base ply ...

This replacenent is supported by the requirenent, in
product claiml1 of the patent in suit as granted, for
"a thernoplastic filmheat bonded to said coating
surface at |least at the densified areas thereof ...",
read in the light of the definition, recited earlier in
the same claim of the "densified and undensified
portions defining an interspersed pattern of densified
and undensified areas on at |east one surface,

desi gnated as the preformed coating surface" (see

point 2.1.1 supra). Consequently, there is no

contravention of Article 123(2) EPC

Furthernore, the definition of the action itself of
heat bondi ng corresponds to a narrower definition of
the provision of neans for carrying out the action,
since the fornmer inplies at least the latter.
Consequently, the replacenent is not in contravention
of the provisions of Article 123(3) EPC.

The definition of the manner of heat bonding, in
claim 1l as granted, has been further elaborated, in
the newclaim in the followng terns: "by

si mul taneously cooling and pressing together said heat-
softened thernoplastic filmand said base ply having
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therein said pattern of densified and undensified
portions, in the nip pressure of opposed pressure

rolls ...

This feature has an explicit basis in the description
of the preferred enbodi nent (see columm 7, line 58 to
colum 8, line 14, in particular colum 8, lines 12 and
13, and columm 8, line 22). Wilst the use of the nip
is described in the patent in suit, inrelation to a
particul ar heat-softened thernoplastic film no other
nmeans are concretely disclosed in the entire patent
specification for carrying out the step of heat bonding
foll owi ng contacting of the thernoplastic filmwth the
coating surface of the base ply. Furthernore, such
opposed pressure rolls are self-evidently generally
applicable to the functional steps of tenperature and
pressure control as defined in the claim which are
relevant to the solution of the technical problem
Consequently, the incorporation of the specific
limtation involves no inconsistency with the origina
di sclosure. In other words, there is no contravention
of Article 123(2) EPC

The restriction, furthernore, in any case narrows the
scope of the claimconpared with claim1l1l as granted,
consequently there is no contravention of

Article 123(3) EPC

The feature "with the opposite surface of the base ply
retaining its fibrous characteristics thereon" has been
added conpared with claim 11l as granted.

This feature was present in claiml as granted and was
presented in the whole initial application as an
essential characteristic of the product to be
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manuf actured by the clainmed nmethod. Its insertion in
the nmet hod cl ai m consequently does not contravene the
requi renents of Article 123(2) EPC

The restriction, furthernore, in any case narrows the
scope of the claimconpared with claim 11l as granted,
and consequently there is no contravention of

Article 123(3) EPC either.

No objection was raised by the opponent under

Article 123 EPC except in respect of the insertion,
during the opposition proceedi ngs, of the expression
"at the densified and undensified areas", in claim1l1l
as granted, ie Article 123(2) EPC was not a ground of
opposition in the notice of opposition. Since,
furthernore, the objectionable phrase is no |onger
present in the claim there is no |onger any source of
obj ection, under Article 123 EPC, to the claimin the
appeal proceedings.

In summary, the anendnments undertaken in the claimaim
at overcom ng the grounds of opposition and are

al | owabl e under the provisions of both paragraphs (2)
and (3) of Article 123 EPC

The description has been brought into line with the new
claimduring the oral proceedings. No objection has
been rai sed by the respondent to the anended
description filed on 20 Decenber 2000. Only the changes
necessary to bring the description into conformty with
the sole claimhave been carried out during the ora
proceedi ngs.

Summ ng up, the main request submtted during the ora
proceedi ngs on 23 January 2001 fulfils the requirenents
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of Article 123 and Rule 57a EPC and is consequently
adm ssi bl e.

3. The technical problemand its solution

3.1 The patent in suit ainms at making a thernoplastic film
coated fabric, which is suitable for use in
i nconti nence control garnents, surgical gowns, sheets
and dressings, as well as fem nine hygi ene products.

The coated fabric conprises a base ply of non-woven
fiber material having densified and undensified
portions thereof defining an interspersed pattern of
densified and undensified areas, on at |east one
surface, designated the coating surface, of the base
ply, and a thernoplastic film heat-bonded to the coated
surface at |east at the densified areas thereof (see
colum 1, lines 5 to 20).

Such a coated fabric is acknow edged to be known from
GB-A-2 122 134, which corresponds to D3 in the present
proceedi ngs, the disclosure of which was, by common
consent, considered to represent the closest state of
the art.

3.2 According to D3, see claim11l, such a fil mcoated
fabric may be manufactured by a process conpri sing:

(a) formng a fibrous section including a nmat of
polyneric nelt blown mcrofibers

(b) bringing an inpervious polyneric film adjacent
the mat;

passing the fibrous section and the filmthrough

0359.D Y A
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the nip between heated rolls, wth one of the
rolls in contact wth the fibrous section having
a pattern of raised areas occupying |l ess than
about 15 percent of the surface of the roll and
the other roll in contact with the film having a
snoot h surface, and

(c) appl ying pressure to the fibrous section and film
by means of the rolls so as to form bond regions
in the fabric.

The tenperature of the rolls and the nip pressure are
controlled to formpillars of bonds extending
conpletely through the fabric fromthe outer surface
where the fibrous elenents are fused, to the interface
between the mat and the filmwhere the mcrofibers are
fused to the filmand the filmhas increased
crystallinity in the bond regions w thout disrupting
the i nperviousness of the film and to shape the
surface of the fibrous section of the fabric to provide
depressions in the bond regions and a three di nensi ona
surface configuration.

According to a preferred enbodi nent (see claim12) the
step of formng a fibrous section includes providing a
web of continuous and randomy deposited nol ecul arly
oriented filanments of a thernoplastic polyner, the web
having intermttent discrete prebonded regions forned
by the application of heat and pressure, and form ng
the mat of mcrofibers on the prebonded conti nuous
filament web so as to entangle and provide primary
bonds between the microfibers and the filanents of the
fibrous section.

The resulting fabric may be |iquid inpervious, and have
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a textured, abrasion resistant surface with a high
coefficient of friction, useful for cover applications
where a lowslip surface is desired (see colum 2,
lines 13 to 26).

Conpared with this state of the art, the technica

probl em obj ectively arising my be seen in the

manuf acture of such a thernoplastic filmcovered
fabric, in which the strength of bonding of the filmto
the fabric is enhanced, whilst retaining the soft,
cloth-1ike feel of the base ply (patent in suit,

colum 3, lines 30 to 40; columm 9, lines 14 to 22).

The sol uti on proposed according to the claimof the
patent in suit is:

(1) to preformthe pattern of densified and
undensified portions in the fibrous web (base
ply) to be coated, ie before contacting it with
the thernoplastic film

(ii) to provide the thernoplastic filmin a heat-
softened state, and to contact the heat-softened
thernmoplastic filmw th the patterned surface of
t he base ply, heat being transferred fromthe hot
t hernopl astic film and

(iii) to heat-bond the thernoplastic filmat |east at
the densified portions of the web by
si mul taneously cooling and pressing together the
heat - softened thernoplastic filmand the base

ply,

whil st maintaining the tenperature of the heat-softened
thernoplastic filmand the contact pressure between the
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heat - sof t ened thernoplastic filmand the base ply, at
appropriate values, to control the depth of penetration
of the heat-softened thernoplastic filminto the base
ply to a depth less than the entire surface of the base

ply.

It is credible to the Board, fromthe description of
the tenperature control according to the preferred
enbodi nent in the patent in suit (see colum 7, line 58
to colum 9, line 13), and the explanations given
regarding the facilitated transfer of heat fromthe hot
thernmopl astic filmto the densified portions of the
base ply, |eading to enhanced bonding strength (see
colum 5, lines 1 to 42), which in any case have not
been di sputed by the respondent, that the clained
nmeasures are effective to solve the stated probl em

Novel ty

There is no disclosure in D3 of any of steps (i), (ii)
and (iii) (see point 3.4 supra) formng the solution of
the technical problem It follows that the subject-
matter of the claimin suit is novel in the sense of
Articles 54(1)(2) and 52(1) EPC over this disclosure.

I nventive step

There is no suggestion in D3 to nmake any of

nodi fications (i) to (iii) (see point 3.4 supra) of the
solution of the technical problem On the contrary, the
densi fied and undensified portions of the fibrous web
are forned, according to D3, together with the
formati on of bonds by heating rollers, instead of being
preformed and subsequently bonded to a heat softened
thernopl astic filmby sinultaneously pressing and
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cooling. There is thus no such further el enent of
positive control of heat flow corresponding to that
provi ded by the cooling according to the patent in
suit.

The argunent of the respondent, that the formation of
the densified portions of the web in a patterned nip
according to D3 inplied a simlar control over the
depth of penetration (Section V, supra) is not
supported by the teaching of D3 which is, if anything,
the dianmetric opposite of the solution of the technica
probl em and in any case omts the rel evant |evel of
tenperature control provided according to the patent in
suit (Section 5.1 supra). The argunent is furthernore
irrelevant, since the solution of the stated problem
requires certain nmethod steps to be carried out. There
IS in any case no suggestion in D3 to prepattern the
entire web and provide the thernoplastic filmin

al ready heat-softened form heat-bonding occurring
under the control of cooling rollers.

Nor is there any other reason why the skilled person
shoul d depart fromthe specific teaching of D3. In
summary, the solution of the stated technical problem
does not arise in an obvious way starting from D3.

Consequently, the subject-matter of the claiminvolves
an inventive step in the sense of Articles 56 and 52(1)
EPC.

It follows fromthe above, that the main request is
al | owabl e.

It is not, therefore, necessary for the Board further
to consider the clains of the auxiliary requests.
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Ri ght to be heard and to comment upon any change of the
cl ains

In the fax received on 3 January 2001 the respondent
reserved the right to conmment upon any change in the
clains filed on 20 Decenber 2000 by the appellant.

Such a right to be heard and to conmment had al ready
been given by the Board, however, by appointing and
hol di ng the requested oral proceedi ngs, wherein the
respondent was afforded the opportunity to comment upon
any change in the clains according to the requests of

t he appel | ant.

The fact that the respondent chose not to attend the
oral proceedings did not prevent the Board from com ng
to a final decision in the oral proceedings in absence
of the respondent.

The fact that the Board had reservati ons agai nst the
mai N request submtted on 20 Decenber 2000 by the
appel | ant was apparent fromthe mai ntenance of the ora
proceedi ngs, despite the indication of the respondent
that it would not contest the clains of that request
(Section VIII, supra).

As adjudicated in decision T 133/92 of 18 Cctober 1994
(reasons, point 7, not published in QJ EPO the
respondent coul d not have been taken by surprise by the
fact that amendnents had been nmade by the appell ant
during the oral proceedings to overcone the
reservations of the Board.

On the contrary it was to be expected that the
appel lant would try to overcone the reservations of the
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Boar d.

Si nce the respondent was prepared to accept a broader
version of the claim it could not be assuned that
there were further objections to the amended cl aim
formng the basis of this decision which is nore
restricted in scope.

Hence, no violation of Article 113(1) EPC arises from
the determ nation of the issues at the ora
pr oceedi ngs.

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent as anmended in the
foll owi ng version
d ai ns: the sole claimformng the main request

subm tted during the oral proceedings.
Descri ption: page 2 as submtted during the ora
pr oceedi ngs;
pages 3 to 6 as filed on 20 Decenber
2000.
The Regi strar: The Chai r man:
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C. Eickhoff R E. Teschemacher

0359.D



